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I. FED. R. APP. P. 35(b)(1) STATEMENT

Evidently (but incorrectly) perceiving a politically correct faculty bent on

breaking a devout Christian, the impassioned panel here has written an opinion to

rescue David from Goliath. But in ignoring existing precedent (of this court and

the Supreme Court) that has allowed universities the right and duty to control

curriculum largely free of judicial meddling, the panel has opened a Pandora’s box

of widespread and unanticipated consequences. This decision, should en banc

handling not reverse its holding, will require universities to shred their curricular

requirements whenever a student cloaks a demand in the garb of transcendental (or

perhaps even political?) belief, which will, of course, devalue the programs and the

competence of the graduates. To the petitioners this sounds like dreadful law and

we hope, upon understanding the case more fully, it will to this court also.1

Pursuant to Fed. R. App. P. 35, Appellees (hereafter, “EMU”) submit that a

rehearing en banc is appropriate and necessary to secure and maintain uniformity

of decisions, and that the proceeding involves questions of exceptional public

importance and widespread Constitutional significance, in that:

1 Almost unimaginably, universities now may be obliged to graduate students as K-
12 school counselors (as Appellant sought), while never having trained them to
counsel teenagers about issues relating to sexuality. This endangers vulnerable
clientele, infringes on academic freedom, and ensures professional incompetence.
It reaches far beyond counseling, and similarly may require, e.g., a law school to
graduate a death-penalty-opposed student who refuses to take “criminal law.”
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1. The panel impermissibly crosses a line of judicial competence,

infringes on academic freedom and the ability of universities to determine their

own curricula and properly apply the professional ethical codes they incorporate,

substituting its own curricular and professional judgment for that of EMU and the

counseling profession, including by misconstruing the Code of Ethics and ignoring

dispositive evidence as to its proper interpretation and the totality of the basis for

Appellant’s (“Ward”) dismissal from EMU’s graduate counseling program.

2. The panel decision conflicts with decisions in Snyder v. Phelps, __

U.S. __, 131 S.Ct. 1207 (2011); and Brown v. Ent. Merchants Ass’n, __ U.S. __,

131 S.Ct. 2729 (2011); Christian Legal Soc’y v. Martinez, 561 U.S. __, 130 S.Ct.

2971 (2010); Hazelwood v. Kuhlmeier, 484 U.S. 260 (1988); Regents of the Univ.

of Mich. v. Ewing, 474 U.S. 214 (1985); Board of Curators of the Univ. of

Missouri v. Horowitz, 435 U.S. 78 (1978); Evans-Marshall v. Bd of Educ of Tipp

City Exmptd Vill. Sch. Dist., 624 F.3d 332 (6th Cir. 2010), cert. den., 131 S.Ct.

3068 (2011); Settle v. Dickson Cnty. Sch. Bd., 53 F.3d 152 (6th Cir. 1995); and

Kissinger v. Bd. of Trustees of Ohio St. Univ., 5 F.3d 177 (6th Cir. 1993).

3. The panel decision conflicts with Keeton v. Anderson-Wiley, 664 F.3d

865 (11th Cir. 2011).

The panel’s precedent-setting, conflict-laden error presents extraordinary

circumstances of constitutional significance, warranting en banc review.
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II. BACKGROUND

After excelling academically in EMU’s graduate counseling program

(notwithstanding frequent expressions of her religious views opposing

homosexuality), Ward demonstrated in her experiential Practicum course an

inability (or unwillingness) to counsel in accordance with curricular and

professional ethical requirements (of non-discrimination and non-imposition of her

own values on her clients). Ward refused EMU’s renewed efforts to help her learn

to be accepting of all clients in a non-judgmental way, and to retain but bracket her

own personal values while facilitating her clients’ search for their own answers.

(See, e.g., Appellee’s 2nd Br. and 4th Br.) Instead, after demanding a formal

hearing, Ward decreed that, going forward, she (a) would continue to refuse to

counsel whole classes of clients; and (b) was “morally obligated … to express the

biblical viewpoint regarding proper sexual relationships.” (R. 1-5 at 10, 17, 27)

At the formal hearing, and in renewed consultation with her attorneys,2

Ward distorted the curriculum as if it required her to “affirm” client behaviors with

which she personally disagreed. (See, e.g., R. 1-5 at 24) Though incorrect,3 this

2 Ward first consulted counsel 2-3 years before these events. (R. 82-3, at 50-51)
3 E.g., R 82-10, Ex. A, Herlihy & Hermann Expert Report at 2 (A “counselor’s job
is not to affirm or approve behaviors, but to affirm the client as a person worthy
of dignity and respect; this forms the basis of trust and acceptance that allows
clients to feel safe to discuss the issues that are troubling them”)(emph. in orig.)
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theme characterizes her Complaint (R. 1), and ultimately was adopted by the panel.

(See, Op., e.g., at 1 (EMU “teaches students to affirm a client’s values”))

Because Ward insisted on a right to continue violating the American

Counseling Association’s (“ACA”) Code of Ethics, EMU dismissed her from its

counseling program. She sued, claiming that the Code (and curriculum) was

unconstitutional. (R. 1) After the district court granted EMU summary judgment

(R. 139), the panel reversed and remanded, in an opinion so flawed and

constitutionally significant as to require en banc review.

III. THIS COURT SHOULD GRANT EN BANC REVIEW

This case has been postured by some as if it presented a clash of cultural

values. Liberal v. conservative. Gay v. straight. Christian v. non-Christian.

Nothing could be further from the truth. Yet the panel’s decision propagates

an incorrect and false impression that EMU promotes a liberal, pro-gay, and non-

Christian ideology. In fact, EMU cares not a whit about whatever personal

viewpoints its students may hold. It has simply established a graduate counseling

curriculum in accordance with the ethical code of the governing profession.

This case is about academic freedom, and the right of universities to

determine their own curricula, even when students seek, under the guise of

religion, to violate the curriculum, challenge the ethical code of the very profession

they desire to enter, and yet demand matriculation from an academic program and
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into a profession by whose very ethical code they refuse to abide.

Based on a thorough review of the evidence, the District Court understood

this, granting summary judgment to EMU. With all due respect to the panel, it

fundamentally misconstrued the applicable ACA Code of Ethics, ignored

dispositive evidence as to the proper interpretation of the Code (and curriculum),

ignored the totality of reasons for Ward’s dismissal, and impermissibly infringed

upon academic freedom, substituting its own curricular and professional judgment

for that of EMU and the profession. It also failed to follow controlling precedents

of this court and the Supreme Court, and the authority of the Eleventh Circuit.

A. The Panel Fundamentally Misconstrued The Code, Ignored Important/
Dispositive Evidence, Impermissibly Infringing On Academic Freedom
and Substituting Its Own Curricular/Professional Judgment.

As the panel acknowledges, a university has “broad discretion” in its

“selection and implementation of a curriculum.” Op. at 6 (citations omitted). The

panel further sanctions EMU’s inclusion of the ACA Code in its curriculum. Op. at

16 (“the ACA code of ethics sets forth neutral and generally applicable policies,

and the university has ample authority to adopt these policies, including the anti-

discrimination provisions, for the school’s graduate counseling program”) .

But the panel fundamentally errs in misconstruing the Code as if it permits

(rather than prohibits) discriminatory or class-based referrals whenever a counselor
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perceives a “values” conflict with a client.4 Based on that misreading of the Code,

the panel postures Ward’s curricular challenge as if she instead had complied with

the curriculum (and Code).5 Supplanting the dispositive judgment of the ACA as

to what its own Code allows (or not), the panel imposes its contrary judgment as to

what the Code should (or should not) allow,6 and errantly then finds non-existent

“exceptions” and possible “pretext.” (See, Op. at 10-19)

The ACA’s dispositive interpretation of its own Code,7 reflects the polar

opposite of what the panel says the Code means:

4 The panel held, for example:

 “The ACA code of ethics … does not prohibit values-based referrals
like the one Ward requested.” Op. at 10 (emph. add.)

 “[T]he code of ethics permits referrals ….” Opinion at 12 (emph. add.)

 “[T]he ACA code of ethics … contemplates referrals.” Op. at 13-14
(emph. add.)

See also, Op. at 15 (referencing “the absence of a formal policy barring referrals,”
and a “phantom policy” regarding referrals); 16-17, 20-21.
5 The panel restyles Ward’s claim into something even she could not recognize. (R.
1, Complaint) (challenging as “unconstitutional” the ACA Code provisions
incorporated into EMU’s curriculum). See also, Appellant’s 3rd Br. at 7 (“Ward
attacks two provisions of the ACA Code of Ethics”); R. 82-5, Callaway at 85
(quoting Ward, “who [is] the ACA to tell [me] what to do?”)
6 Even Ward does not go so far, but defers to the ACA’s interpretation of its Code.
(R. 82-3, at 129, 229-30) Yet the panel (unlike the ACA) believes “it makes sense
to allow a student … to refer clients …,” and “[a]llowing a referral would be in the
best interest of Ward … and the client ….” Op. at 12, 18-19 (emph. add.)
7 Dr. David Kaplan, ACA Chief Professional Officer, “is authorized to speak on
behalf of the association and [its] ethics code.” (R. 82-9, Ex.1, Kaplan Report, at 1)
See also, R. 82-11, Ex. A, Kocet Report (Chair of ACA Ethics Rev. Task Force).
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 “[R]efusing to counsel someone on issues related to sexual orientation
is a clear and major violation of the 2005 ACA Code of Ethics just as
it would be if a practicum student refused to counsel an assigned
African-American client who wanted help with a multiracial
relationship on the basis that the counselor’s values do not allow her
to accept mixed race relationships” … or “would not allow her to
provide services to people of color.” Id. at 5-6

 “[S]ection A.4.b. of the ACA Code of Ethics prohibits a practicum
student from refusing to counsel … on the basis of negative values
that the student possesses about homosexuality.” Id. (emph. in orig.)

 “[I]t is the unequivocal position of the American Counseling
Association that Ms. Julea Ward committed major and serious
violations of the ACA Code of Ethics during her counseling practicum
at Eastern Michigan University.” Id. at 15-168

The bases for panel’s contrary interpretation also do not withstand scrutiny:

 The “end-of-life exception” (Op. at 11, 17) was specifically written
into the Code “because it otherwise would have been prohibited …
and thus needed to be stated as an exception.” Per the ACA, it is “the
exception that proves the rule.” (R. 82-9 at 13-14)

 Ward’s expert (Dr. Throckmorton), whom the panel credited over the
ACA’s interpretation of its own Code (Op. at 11-12, 17), does not
speak for the ACA, has a long “history of attempts to challenge the
ACA Code of Ethics” and of “protesting ACA’s positions

8 See also, id. at 6 (“Ward’s refusal to provide counseling services … is a clear
imposition of values … inconsistent with the counseling goal of nondiscrimination
on the basis of sexual orientation”); 15 (“Ward’s refusal … solely on the basis of
the client’s sexual orientation issues is a major violation of the Termination and
Referral section of the ACA Code of Ethics and constitutes abandonment”). This is
particularly true for school counselors, who do not choose their clients but are
assigned them, e.g., alphabetically. After likely discussing many issues over time,
a “values-based referral” of a minor K-12 client is particularly harmful. (See e.g.,
R. 82-10, Ex. A, Herlihy & Hermann Report at 5-6)
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disapproving of counseling services that involve sexual orientation
change (i.e., ‘cure’) efforts,” and bases his opinion on “outdated
sources,” “sources geared for professions other than professional
counseling,”9 a “misinterpretation of the ACA Code of Ethics,” and
“obsolete sources … superseded by current editions,” including an
earlier Code version now “35 years out of date.” (R. 82-9 at 1-12)

 The panel’s interpretation of Becoming a Helper (Op. at 12, 17) also
is dispositively refuted by the textbook’s own authors. (R. 118-2,
Corey Decl. at 4)(“Ward’s referral … was improper and not in
accordance with … the standards we endeavored to articulate in
Becoming a Helper …. Similarly … Ward’s stated intention not to
counsel (and instead to refer) other clients whose values Ward did not
share, e.g., clients engaged in heterosexual sex outside of marriage
and clients desirous of obtaining an abortion, also is improper ….”)10

See also, R. 118-2 at 5-8 (“[R]eferrals ought to almost never occur
due to values conflicts” and are “a last resort)”; (“students should

9 The panel itself notes that Dr. Throckmorton’s credentials are not with the ACA,
but with the American Mental Health Counselors Association. Op. at 12
10 The Coreys also refute the panel’s misconception (Op. at 10-11) that counselors
can pick and choose issues on which to counsel. (R. 118-2 at 6) (“[N]or is it
appropriate, in our view, for a counselor to establish a standard of referral that
would facially allow the counselor to counsel members of a protected class on
certain issues but not on other issues, e.g., homosexual clients, but not on issues
relating to a same-sex relationship. Counseling simply does not work that way.”)
(See also, R. 82-10, Ex. A, Herlihy & Hermann Report at 4-5 (“Ward argues that
she would be able to effectively counsel homosexual clients but not on issues of
relationships, pregnant students but not on the issue of abortion, or heterosexual
teenagers but not on the issue of premarital sex. … This stance runs counter to the
counseling profession’s basic tenets that clients choose the issues they wish to
explore in counseling and set their own goals for counseling. … By limiting the
issues regarding which she would be willing to counsel clients, Ms. Ward is
imposing her values on the counseling relationship to the detriment of clients.”))
(emph. in orig.) The panel’s contrary contention also defies the holding in
Christian Legal Soc’y, 130 S.Ct. at 2990, which reaffirmed that discrimination
based on … same-sex conduct constitutes discrimination based on sexual
orientation (“‘a tax on wearing yarmulkes is a tax on Jews’”) (citations omitted).
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learn how to counsel, not how to refer”) (emph. in orig.)11

The panel also ignores the totality of circumstances. While the “referral”

incident certainly was the initial predicate for Ward’s informal and, upon her

insistence, formal review, she was not dismissed for that reason. Ward was

dismissed due to her insistence, in the future, on continuing to violate the Code by

(a) refusing to counsel a wide array of clients, including homosexuals, hetero-

sexuals engaged in non-marital sex (“fornication”), and those wishing to explore

the option of abortion (R. 1-5 at 17, 27)12; and (b) advocating with her clients for

11 Other panel rationale is even less sound. That some practicing counselors make
values-based referrals (Op. at 12, 17) hardly shows ACA authorization. Practicum
Manual Chapter 13 (“Referrals”) relates not to “values-based referrals,” but to
occasional, e.g., “psychiatric referrals,” referrals for “specialized counseling
services,” and “crisis hotline referrals”). (R. 14-9 at 15) The ACA does not (Op. at
12, 17) support referrals for “conversion therapy” (R. 14-18 at 3), nor did faculty
testify that “a student counselor would be permitted to make such a referral.” (Op.
at 12, citing R. 82-7 at 91-93 and R. 82-6 at 80-81)(an issue not of values, but of
professional competence)(R. 14-18; R. 82-7 at 91-93; R. 82-6 at 80-81) That EMU
might assign a minor client to a student who “wants experience with a child” (R.
82-7 at 43-45), hardly justifies discriminatory referrals of classes of clients (Op. at
13). The former furthers education and professional competence. The latter
prevents it. That EMU did not assign a situation-specific client to a grieving
student temporarily undergoing a similar life event does not show a “willing[ness]
to avoid unsuitable student-client matches” (Op. at 13), are not akin to class-based
referrals, but are protective of the client’s well-being (not accommodative of the
counselor) and allowed by the Code. (R. 14-17 at A.1.a, A.4.a) That the panel
would analogize to a practicing counselor’s ability to turn away non-paying clients,
finding that this “appears to violate” the Code’s prohibition on “discrimination
based on ‘socioeconomic status,’” (Op. at 17) merely demonstrates the lengths to
which the panel reached in defining what it believed the ACA Code should mean.
12 It is difficult to imagine how a high school counselor (for which Ward sought
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the adoption of her own personal values. (R. 1-5 at 10)(“I am morally obligated …

to express the biblical viewpoint regarding proper sexual relationships”)

The record rebuts the panel’s assumption of a dismissal due to a single

referral.13 In overturning EMU’s academic judgment of a lack of professional

competence, the panel oversteps its bounds, infringing on academic freedom.

B. The Panel’s Decision Conflicts With Sixth Circuit and Supreme Court
Authority, Warranting En Banc Review.

1. Supreme Court and Sixth Circuit Authority Requires Deference
to EMU’s Curricular Decision-Making, Particularly as to Private
Forum School-Sponsored Speech.

The panel correctly acknowledges that “school-sponsored” speech is rarely

subject to a First Amendment challenge. Op. at 9. It correctly also posits a

“crucial” question that it then fails to answer: “Whose speech is it?” Id. But it

fails to do any “forum” analysis, and runs afoul of the Supreme Court’s free speech

decisions in supplanting EMU’s academic decision-making with its own.

In Snyder, for example, the Court stressed, in an opinion of Chief Justice

licensure) could with such limitations effectively counsel teenagers.
13 See., e.g., Op. at 2-3 (“the university commenced a disciplinary hearing into
Ward’s referral request and eventually expelled her from the program”), 5
(summarizing Ward as simply “ask[ing] that she be allowed to refer gay and
lesbian clients seeking relationship advice to another counselor”), 10 (incorrectly
characterizing EMU as having “dismissed Ward … because [of] her request for a
referral”), 21 (characterizing “a referral” as “the one thing Ward sought”).
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Roberts allowing picketing by Church members near a military funeral, that the

existence of First Amendment protections “turns largely on whether that speech is

of public or private concern,” requiring an evaluation of all of the circumstances,

including “what was said, where it was said, and how it was said.” Id. at 1215-17.14

While the panel does no such evaluation, the “speech” here indisputably was

in a private counseling session, in a private (EMU clinic) setting, between a

counselor and a private individual, about the most private and personal of matters.

It did not address “matters of public concern,” such as might warrant the kind of

judicial interference that the panel’s decision represents. Id. at 1215-20.15

While giving lip service to Hazelwood, and to the deference that must be

given to curricular and academic disciplinary decision-making, Op. at 6-10, the

panel fails to follow Hazelwood and other controlling cases. Instead, premising its

ruling on incorrect interpretations of the Code and curriculum (see, supra), the

14 In Keeton, 664 F.3d at * 6, 10 (which the panel incorrectly seeks to factually
distinguish) (see, infra), the Eleventh Circuit not only conducted a proper forum
analysis (“we must first engage in forum analysis”), but expressly held that a
university’s “clinical practicum … is a ‘school-sponsored expressive activit[y].’”
15 Similar guidance comes from the Supreme Court’s even more recent decision in
Brown, 131 S.Ct. at *3, where Justice Scalia noted, “[t]he Free Speech Clause
exists principally to protect discourse on public matters.” While violent video
games may fit that description (requiring “strict scrutiny”), the same cannot be said
of private speech in a private counseling session about private matters.
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panel does not “defer” to the curriculum (and Code), but supplants it.16

2. The Panel’s Decision Conflicts With Evans-Marshall.

In so supplanting EMU’s curriculum, the panel’s decision also defies Evans-

Marshall. There this court held that “the right to free speech protected by the First

Amendment does not extend to the in-class curricular speech of teachers … made

‘pursuant to their official duties.’” Id., 624 F.3d at 334, citing, Garcetti v.

Ceballos, 547 U.S. 410, 421 (2006), and 342 (“the key insight of Garcetti is that

the First Amendment has nothing to say about these kinds of decisions”). 17

16 The controlling law gives universities “wide latitude to create curricula that fit
schools’ understandings of their educational missions.” Kissinger, 5 F.3d at 180-
81. See also, e.g., Ewing, 474 U.S. at 225 (judges must “show great respect for the
faculty’s professional judgment,” and “may not override it unless it is such a
substantial departure from accepted academic norms as to demonstrate that the
person or committee responsible did not actually exercise professional judgment”);
Horowitz, 435 U.S. at 90-92 (“the determination whether to dismiss a student for
academic reasons requires an expert evaluation of cumulative information and is
not readily adapted to the procedural tools of judicial or administrative
decisionmaking”); Hazelwood, 484 U.S. at 273 (“educators do not offend the First
Amendment by exercising editorial control over the style and content of student
speech in school-sponsored expressive activities so long as their actions are
reasonably related to legitimate pedagogical ends”); Settle, 53 F.3d at 158
(Batchelder, J., concurring)(“The bottom line is that when a teacher makes an
assignment, even if she does it poorly, the student has no constitutional right to do
something other than that assignment and receive credit for it”).
17 While Evans-Marshall arose in a high school (where a teacher claimed a First
Amendment right to “select books and methods of instruction for use in the
classroom without interference from public officials,” id., 624 F.3d at 336) the
panel here properly recognizes that Hazelwood applies equally in the university
setting. Op. at 8. So too the author of the panel’s decision held in Evans-
Marshall, 624 F.3d at 344 (“In the context of in-class curricular speech, this court
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While Ward was a graduate student, rather than a teacher per se, she

indisputably was acting in a clinical capacity with “official duties” to counsel real-

life clients in a real-world EMU counseling clinic, under her EMU supervisor’s

licensure. As such, and even more-so than in Evans-Marshall, “the right to free

speech protected by the First Amendment does not extend to [her] in-class [or in-

clinic] curricular speech.” Evans-Marshall, 624 F.3d at 344. To the contrary,

“[a]cademic freedom implicates “[t]he freedom of a university to make its own

judgments as to education,’ … requiring ‘deference to a university’s academic

decisions.’” Id. (emph. add.), citing, in part, Regents of Univ. of Cal. v. Bakke, 438

U.S. 265, 312 (1978), and Grutter v. Bollinger, 539 U.S. 306, 328 (2003). Ward

simply has no First Amendment right to override EMU’s curricular requirements.

This court in Evans-Marshall not only reiterated the “matters of public

concern” test most recently stated in Snyder and Brown, 624 F.3d at 337, but

expressly decried the kind of judicial intervention the panel’s decision represents:

Placing the First Amendment’s stamp of approval on these kinds of
[curricular] debates not only would ‘demand permanent judicial intervention
in the conduct of governmental operations,’ … but it also would transform
run-of-the-mine curricular disputes into constitutional stalemates.

* * *
Permitting … courts to distinguish classroom vulgarities from lyrics or to

has already said in the university arena that a teacher’s invocation of academic
freedom does not warrant judicial intrusion upon an educational institution’s
decisions: ‘The First Amendment concept of academic freedom does not require
that a nontenured professor be made a sovereign unto himself.’”)(citation omitted).
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pick sides on how to teach Siddhartha… tests judicial competence. ‘If even
the most happily married parents cannot agree on what and how their own
children should be taught, as [we] suspect is not infrequently the case, what
leads anyone to think the federal judiciary can answer these questions?’”

Evans-Marshall, 624 F.3d at 342, citing, Garcetti, supra, and Evans-Marshall I,

428 F.3d 223, 237-38 (6th Cir. 2005)(Sutton, J., concur’g)(emph. add. and in orig.)

That poignant question (“what leads anyone to think the federal judiciary can

answer these questions?”) is even more aptly asked here: What leads anyone to

think the judiciary can answer questions as to, e.g., What the ACA Code does or

should permit/prohibit?; What is the proper role of a counselor?; Must a counselor

accept all clients non-judgmentally?; May a counselor employ his/ her own

“values” in facilitating a client’s search for his/her answers? Are class-based

“referrals” due to perceived “values” differences ethical?

Directly contrary to Evans-Marshall, the panel erroneously and dangerously

decrees that it is the federal judiciary that is in the best position to answer those

professional and curricular questions. This court should grant en banc review.

3. The Panel’s Decision Conflicts With Keeton.

The panel’s decision also flies in the face of the nearly identical Keeton. Its

suggestion that “[t]he two claimants’ theories of constitutional protection … are

miles apart” (Op. at 20)18 falls with its misreading of the Code and its failure to

18 Ward and Keeton each was enrolled in a graduate counseling program,
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recognize that Ward did far more than request a single referral. ( See, supra). Like

Keeton, she also insisted on a right to direct her clients toward her own value

system. (R. 1-5 at 10) Both demonstrated a lack of professional competence.

Keeton found, e.g., that (a) a counseling program/clinical practicum are

nonpublic forum curricular “school-sponsored expressive activity”; (b) faculty’s

references to religious beliefs do not support an inference of religious motivation;

(c) a student must abide by the curriculum to graduate; (d) requiring compliance

with the Code (allowing continued accreditation) is a “legitimate pedagogical

concern”; and (e) a student has no “constitutional right to disregard” university-

established limits … and “set her own standards for counseling clients ….”

Keeton, 664 F.3d at *2-10. Keeton is highly instructive here.

IV. CONCLUSION AND RELIEF REQUESTED

For all of these reasons, EMU respectfully requests that this court grant en

banc review, vacate the panel’s decision, and affirm summary judgment for EMU.

Respectfully submitted,

Dated: February 10, 2012 By: s/Mark T. Boonstra
19,807,798.6\025676-00105 Attorneys for Appellees/Cross-Appellants

disapproved of homosexuality on religious grounds, claimed she was being asked
to alter her beliefs, was told that she need not do so, refused an effort to help her,
expressed an intent to counsel clients toward her own values, was charged with
violating the ACA Code (including §§ A.4.b (imposing values) and C.5
(discrimination)), and sued, alleging First Amendment violations.
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