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IDENTITY OF AMICUS CURIAE, STATEMENT OF INTEREST 
AND SOURCE OF AUTHORITY TO FILE 

This Amicus Curiae Brief is respectfully submitted in support of en banc 

rehearing of the panel's decision in the consolidated cases of Ward v. Wilbanks and 

Ward v. Polite, _ F.3d _ (6th Cir. Jan. 27,2012) by the Student Press Law 

Center (the "SPLC"). The SPLC is a nonprofit, non-partisan organization which, 

since 1974, has been the nation's only legal assistance agency devoted exclusively 

to educating student journalists about the rights and responsibilities embodied in 

the First Amendment. The SPLC provides free legal assistance, infonnation and 

educational materials for student journalists on a variety of legal topics. The SPLC 

is a recognized authority on the law governing the rights of student speakers, it 

tracks reported instances of censorship nationally on the www.splc.org website, 

and its staff of attorneys have authored the most widely used reference book in the 

field, Law a/the Student Press (3rd ed. 2008). 

Because the SPLC works directly each year with hundreds of censorship 

victims, the SPLC has a special interest in the potential consequences of the 

panel's decision in this matter, which drastically alters the landscape for college 

students' free-expression rights. The SPLC believes that its participation would 

assist the Court in fully understanding the ways in which the decision below 

threatens the free exchange of ideas on campus. 
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Pursuant to FED. R. APP. P. 29(a), this Brief is being filed with an 

accompanying motion seeking leave of the Court to appear as Amicus. 

FRAP 29(C)(5) CERTIFICATION 

No party or party's counsel participated in, or provided financial support 

for, the preparation and filing of this brief, nor has any entity other than Amicus 

and its counsel participated in or provided financial support for the brief. 

CORPORATE DISCLOSURE STATEMENT 

The Student Press Law Center is an IRS 501(c)(3) nonprofit corporation 

organized under the laws of the District of Columbia. It is governed by a 15-

member all-volunteer board of directors, and neither has "owners" nor issues any 

stock. It is not a subsidiary, parent or affiliate of any other business entity. 
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I. INTRODUCTION AND BACKGROUND 

It is a solidly established principle of constitutional law that "the college 

classroom, with its surrounding environs, is peculiarly the marketplace of ideas(.)" 

Healy v. James, 408 U.S. 169, 181-82 (1972) (quoting Keyishian v. Board of 

Regents, 385 U. S. 589, 603 (1967)) (internal quotes omitted). Court after court-

including this one - has recognized the need for "breathing space" to foster the 

open exchange of ideas that is central to college education. The Panel below 

created needless confusion that, if not set right by this COUli, will cloud the First 

Amendment rights of all college students for years to come. 

This case involves the complaints of a college graduate student at Eastern 

Michigan University! who sought relief from a practicum assignment - offering 

counseling to a student who happened to be gay - on the grounds of her religious-

based opposition to homosexuality. The student, Julea Ward, told her faculty 

supervisor, Yvonne Callaway, that she could not accept the assignment and 

intended to refer the client to a more compatible counselor. Ward v. Polite, _ F.3d 

_ (6th Cir. Jan. 27, 2012), slip op. at *4. In response, a college disciplinary panel 

found Ward culpable for two violations of ethical standards and immediately 

expelled her from the counseling program.ld. at *5. 

1 The named Defendants in this case are 16 individual employees and agents of 
Eastern Michigan University. For simplicity, Amicus will refer to the Appellants 
collectively as "the University," recognizing that the University is not itself a 
named party. 
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The case on which the Panel below purported to be relying - Hazelwood 

Seh. Dist. v. Kuhlmeier, 484 U.S. 260 (1988) - is a case about the First 

Amendment rights of children in K-12 schools who claim content-based 

discrimination when they are prevented from using a government "forum" to 

communicate a message. The case is inapplicable here in every respect: There were 

no children. There was no content-based discrimination. There was no use of a 

forum. And there was no attempt to communicate a message. 

The ruling below goes well beyond any previous application of 

Hazelwood by the Supreme Court and by this Circuit. Because the ruling was 

irreconcilable with binding precedent and unnecessary to the decision, because it 

will leave the law in a state of disarray, and because it will imperil the fundamental 

right of college students to be free from retaliation for what they say and write, the 

Panel's decision must be vacated, and the case reheard en bane by this Court. 

II. ARGUMENT 

A. The Panel's Ruling Contravenes Binding Supreme Court and Circuit 

Precedent Narrowly Applying Hazelwood 

The Supreme Court has unmistakably said - and on multiple occasions, this 

Circuit has agreed, that the Hazelwood analysis applies to a limited set of 

circumstances: Where a student seeks to use government property (i. e., school 

property) for expressive purposes. In this case, Ward did not seek to use 
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government property for expressive purposes. Consequently, Hazelwood has no 

relevance. 

Until Hazelwood, student speech rights in the K -12 setting had been 

governed by a unitary constitutional analysis recognized by the Supreme Court in 

Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969). In 1983, the 

Court adopted the construct of "forum analysis," to evaluate claims of content

based censorship on government property by looking to the character of the 

property that the speaker desired to use. Perry Educ. Ass 'n v. Perry Local 

Educators' Ass 'n, 460 U.S. 37 (1983). Hazelwood was the Court's attempt to 

import forum analysis into the public school setting. 

In Hazelwood, the Court recognized lesser First Amendment protection for 

speech that is - or could reasonably be understood as - an official school message, 

because the speaker is using a school-provided means of communication that might 

suggest the school's "seal of approval." The Court drew a bright line between the 

type of case that is governed by Tinker - a case that "addresses educators' ability 

to silence a student's personal expression that happens to occur on the school 

premises" - and one that is governed by Hazelwood: A case that "COnCelTIS 

educators' authority over school-sponsored publications, theatrical productions, 

and other expressive activities that students, parents, and members of the public 

might reasonably perceive to bear the imprimatur of the school." Id. at 271. The 
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Court described the Hazelwood standard as "the standard for determining when a 

school may refuse to lend its name and resources to the dissemination of student 

expression," not the standard "for determining when a school may punish 

expression." Id. at 272-73 (acknowledging that the standard governing punishment 

is Tinker). 

Plainly, whatever speech is at issue in this case was the "personal 

expression" of Ward and not speech that might reasonably be perceived as an 

officially school-approved message. Ward was speaking (1) in private and (2) in 

opposition to a departmental policy. No mistaken perception was possible. In no 

way did Ward ask Eastern Michigan to "lend its name and resources to the 

dissemination" of speech. 

To classify this as a Hazelwood case is to expand Hazelwood's reach beyond 

any logical stopping point. It turns Hazelwood from a case about "curricular 

speech" into a case about "speech referring to the curriculum." It transforms 

Hazelwood from a rule governing the use of government property for expressive 

purposes into a blanket constitutional infinnity that applies wherever and however 

a student speaks. 

The perils of such an expansion should be obvious: A student who goes 

before the Board of Regents to complain about the quality of instruction she is 

receiving may be vulnerable to retaliatory discipline with only the very minimal 
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Hazelwood level of First Amendment protection, since it is the Panel's view that 

speech complaining about the curriculum is "curricular" speech. This result cannot 

be countenanced. 

1. This Court has strongly indicated that Hazelwood is inapplicable where the 
speaker is an adult college student. 

In Kincaid v. Gibson, 236 F.3d 342 (6th Cir. 2001) (en bane), this Court 

decided that the Hazelwood standard was inapplicable to assessing the First 

Amendment claims of college journalists at Kentucky State University who were 

censored by their administrators. The Court pointedly characterized Hazelwood as 

"a case that deals exclusively with the First Amendment rights of students in a high 

school setting," id. at 346. The Court approvingly quoted the First Circuit's 

pronouncement in Student Gov 't Ass In v. Board of Trustees of Univ. of Mass., 868 

F.2d 473,480 n. 6 (lst Cir. 1989), that Hazelwood "is not applicable to college 

newspapers." See id. , fn 5. 

It is extremely significant that the Panel below did not once mention 

Kincaid, this Circuit's most recent application of student-speech jurisprudence in 

the college context. No attempt was made to reconcile the Panel's opinion with 

Kincaid or to acknowledge the apparent inconsistency. 

Because Kincaid is the law of this Circuit as declared by the en bane Court, 

a single panel cannot retreat from it. "This court has long adhered to the 'venerable 

principle' that a prior published decision remains controlling unless oveliumed by 
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an inconsistent decision of the United States Supreme Court or by this court itself 

sitting en banc." United States v. McMurray, 653 F.3d 367,383 (6th Cir. 2011). If 

Kincaid is to be narrowed, it should be done mindfully - not accidentally - and 

only with the careful consideration of the full Court. 

2. The Supreme Court has rejected applying Hazelwood where the speaker's 
message cannot reasonably be interpreted as the school's. 

In its most recent foray into the legal standard governing student First 

Amendment rights, Morse v. Frederick, 551 U.S. 393 (2007), the Supreme Court 

made unmistakably clear that Hazelwood applies only to student speech that 

audience members might reasonably mistake for the official word of the school. 

Morse involved a student, Joseph Frederick, who was punished for a reference to 

illegal drugs on a banner that he waved at a school-sanctioned outing as a ploy to 

get attention. The Court rejected the school district's argument that Hazelwood 

should govern the case because the speech was part of a school-organized activity: 

"Kuhlmeier does not control this case because no one would reasonably believe 

that Frederick's banner bore the school's imprimatur." Id. at 405. 

Because the Supreme Court has authoritatively defined the scope of 

Hazelwood as limited to speech that might reasonably be interpreted by audience 

members as bearing "the school's imprimatur," it patently has no application to a 

private conversation between a student and her instructor in which the student is 
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objecting to the curriculum. Not only could there be no audience confusion - there 

was no audience. 

As with Kincaid, the Panel neither attempted to distinguish Morse nor took 

account of Morse's limiting construction of Hazelwood, which is decisive and 

controlling on these facts. Because the decision below is irreconcilable with 

binding Supreme Court precedent, it must be vacated. 

3. This Circuit has repeatedly refused to apply Hazelwood to expression 
outside of the "school sponsored speech" context. 

Time and again, this Circuit has set forth a narrow understanding of the 

scope of speech that is subject to the reduced Hazelwood level of First Amendment 

protection - a view fully consistent with the Supreme Court's interpretation in 

Morse, but inconsistent with the Panel's application below. 

In one of its first post-Morse student speech cases, Barr v. Lafon, 538 FJd 

554 (6th Cir. 2008), this Circuit approvingly cited and followed the afore-cited 

passage from Morse in the context of high school students challenging a school's 

ban on wearing "racially divisive" symbols. The Court correctly applied Tinker's 

heightened level of First Amendment protection, stating: "Hazelwood does not 

apply to the instant case because no one would reasonably believe that [Plaintiffs-

Appellants' clothing] bore the school's imprimatur." Id. at 564 (internal quotes 

omitted) (brackets in original). The "imprimatur" standard - is the student 

speaking in a forum that would cause listeners to believe they are hearing the 
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official voice of the school? - is no more applicable to Ward's private statement of 

resistance to a school policy than it is applicable to a Confederate patch on a 

student's jacket.2 

In yet another case involving a high school's prohibition on the display of 

Confederate emblems - Castorina v. Madison County Sch. Ed. , 246 F.3d 536 (6th 

Cir. 2001) - this Court carefully analyzed the Supreme Court's student-speech 

jurisprudence and concluded that Tinker, not Hazelwood, supplied the applicable 

standard. Quoting directly from Hazelwood, the Court described it as a standard 

that is proper only "for determining when a school may refuse to lend its name and 

resources to the dissemination of student expression." Id. at 543. 

The Madison County School Board's actions cannot be judged using 
the more lenient Hazelwood standard because the special 
circumstances present in Hazelwood are so clearly absent in Madison 
County. Castorina and Dargavell's actions were not school sponsored, 
nor did the school supply any of the resources involved in their 
wearing the T-shirts. Most importantly, no reasonable observer 

could conclude that the school had somehow endorsed the students' 
display of the Confederate flag. 

Id. (emphasis supplied). Accord DeFoe v. Spiva, 625 F.3d 324,332 (6th Cir. 2010) 

(concluding, in yet another dress-code case involving a high school's ban on 

2 In Lowry v. Watson Chapel Sch. Dist., 540 F.3d 752 (8th Cir. 2008), the Eighth 
Circuit expressly decided that Tinker and not Hazelwood provides the standard 
when students seek to protest school policies (in that case, a high school dress 
code). 
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Confederate flags, that "the speech was not sponsored by the school, which means 

Hazelwood does not apply"). 

To be clear, this Circuit has described the appearance of a school 

endorsement as the most important factor in determining whether a student's 

speech enjoys the broad protection of Tinker or the minimal protection of 

Hazelwood. Unmistakably, nothing said by Ward in this case - a request to be 

excused from an assignment on the basis of her individual religious beliefs - could 

possibly have been perceived as school-endorsed. See also Lowery v. Everard, 497 

F.3d 584, 588 (6th Cir. 2008) (applying, as agreed by both parties, the Tinker 

rather than Hazelwood standard to the verbal complaints of high school athletes 

who opposed a coach's policies). 

This Court has repeatedly and unequivocally found Hazelwood inapplicable 

if the student speaker is not using a school-subsidized forum to communicate a 

message that audience members could reasonably mistake for an officially 

sanctioned school message. Moreover, it not employed Hazelwood when the 

school has sought to mete out discipline rather than regulate or restrict the speech. 

The Panel below abandoned that firmly established precedent and - without 

attempting to distinguish any of the Circuit's prior Hazelwood cases - applied 

Hazelwood to a speaker who neither sought to use a school-provided vehicle for 

expression, nor communicated a message to an external audience, nor spoke in a 

9 



way that reasonably could be viewed as the school's speech. The Panel's ruling is 

irreconcilable with binding Circuit precedent in Barr, Castorina, DeFoe and 

Lowery - all of which hold Hazelwood to be inapplicable where a student's speech 

is not school-sponsored. Accordingly, it should be vacated. 

B. "Student Speech" Jurisprudence is Inapplicable, Because no Content

Based Censorship of Speech Occurred 

It is not even necessary to inquire whether Tinker or some other standard is 

the right one for Ward's speech, because the Tinker-Hazelwood line of 

jurisprudence applies only to cases in which schools impose content-based 

restrictions on student expression. Ward's case simply is not such a case. 

As Appellees J Petition for Rehearing En Banc explains, once the Panel 

concluded that Hazelwood supplies the applicable legal standard, Hazelwood then 

essentially dropped out of the case. No Hazelwood analysis was done. This is 

because no Hazelwood analysis was applicable. 

This is a "speech" case only in the sense that speech is how Ward 

communicated that she intended to refuse the assignment to counsel a gay student. 

But Ward was not punished for the communication; she was punished for the 

refusal (and specifically, for the religious basis for the refusal). 

By way of analogy, suppose a student told her professor, "I request relief 

from the class assignment because I am HIV-positive." The student is denied relief 

from the assignment and subsequently suffers what she believes to be retaliatory 

10 



acts of discipline. The student's claim is not that she was discriminated against for 

saying she had HIV - the student is claiming discrimination because she has HIV. 

The speech was simply the means by which the school learned of the condition. 

And so it is, exactly, with the religious beliefs that Ward contends were the 

University's motivation for differentially mistreating her. 

The University's position is not that it was permitted to discriminate against 

Ward because her speech had only the Hazelwood level of constitutional 

protection. Eastern Michigan's position is that no discrimination occurred. 

The distinction is crucial, indeed decisive. In the ordinary student-speech 

case - such as the "no wearing Confederate symbols" cases - there is no dispute 

that speech was prevented or punished on the basis of its content. The question is 

whether the governmental interest is sufficient to oven-ide the student's First 

Amendment rights, and that is when a Tinker/Hazelwood analysis makes sense. 

But here, the University is not asserting that it has an interest that permitted 

punishing Ward on the basis of a religious message (nor could it tenably say so). It 

is saying that the religious message simply was not punished. 

This is a very simple causation case and nothing more. If Ward demonstrates 

that she was singled out for removal from the program while others who refused 

counseling assignments for non-religious reasons were allowed to remain, then she 

will prevail. If Eastern Michigan demonstrates that it neutrally enforced a no-
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referrals policy without regard to the student's religious beliefs, then it will prevail. 

Any discussion of Hazelwood in such a case is simply gratuitous. 

Because the Hazelwood analysis was not necessary to the decision, that 

analysis likely is dicta. But unless this Court says so, this dicta will confuse 

colleges, students, attorneys and judges for many years to come. This COUli should 

eliminate the confusion by vacating the decision and analyzing the case properly, 

as a religious-discrimination case, without regard to the jurisprudence of content

based restrictions on student speech that the Panel erroneously applied. 

III. CONCLUSION 

The Panel in this case disregarded Supreme Court-level and Circuit-level 

precedent - including the precedent of this en banc Court - in stretching to decide 

an issue that need not have been decided. Because the Panel's application of 

Hazelwood was neither necessary to the case nor consistent with binding 

precedent, this Court should vacate the Jan. 27 ruling and rehear the case, applying 

a legal framework appropriate for a case that involves a claim of religious 

discrimination against an adult graduate student. 
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