
wsabeop0 101216399 v.1 1

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

S.W.W., A Minor, )
By and Through His Parents, )
Brian Wilson and Linda Wilson, )

)
and )

)
S.J.W., A Minor, )

By and Through His Parents, )
Brian Wilson and Linda Wilson, )

)
Plaintiffs, ) Case No. 4:12-CV-285

)
vs. )

)
LEE’S SUMMIT R-7 SCHOOL )
DISTRICT, et al. )

)
Defendants. )

SUGGESTIONS IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION AND/OR TEMPORARY RESTRAINING ORDER

COME NOW the Plaintiffs, by and through undersigned counsel, pursuant to FRCP 65, 

and hereby move the Court to issue a preliminary injunction and/or temporary restraining order 

against the Defendants immediately restraining and enjoining them, their agents, employees, 

servants, or attorneys from enforcing their orders of suspension issued on February 17th, 

refusing to admit and enroll the minor Plaintiffs to Lee’s Summit North High School (hereinafter 

“LSNHS”), and depriving the Plaintiffs of any academic and/or extracurricular privileges they 

may have had as of December 13, 2011.  In support of their Motion, Plaintiffs further state as 

follows:
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INTRODUCTION

The Plaintiffs, Sean and Steven Wilson, both minor children, bring the instant action by 

and through their parents pursuant to 42 USC § 1983 seeking relief for a violation of their 

constitutional rights as established by the First Amendment to the Constitution of the United 

States and Article I, Section 8 of the Missouri Constitution. Sean and Steven Wilson are twin 

11th grade students at LSNHS, a public high school.  Plaintiffs are good students, earning mostly 

A’s and B’s in their course work.  They are deeply involved their schools band and theater 

programs.  Both had intended on participating in the LSNHS band next year and attending 

college, in part, on band scholarships. This matter involves severe disciplinary measures taken 

against Sean and Steven for their creation of a blog “northpress.tk.” (hereinafter referred to as 

“North Press.”) 

On the North Press website, the Plaintiffs posted their opinions regarding, acceptable 

social behavior, acceptable school behavior, other individuals, free speech, and inadequate 

school security. The Plaintiffs feared that websites which originated in the United States would 

be subject to the scrutiny of their peers and school administrators.  In order to make the website 

more difficult to find, and in hopes that the site would not become generally available to their 

classmates, Plaintiffs used a website hosted by a Dutch server, whereby the only way to access 

the website was by entering the exact address. Once the website was created, other individuals, 

not joined as plaintiffs in this action, posted racist and other vulgar materials on the North Press. 

Both the creation of North Press and the addition of content to the North Press was completed 

off-campus while using personal computers. 

As a result of the exercise of their right to free speech, the Plaintiffs received a 180 day 

school suspension. The suspension of the Plaintiffs unequivocally violates their constitutional 
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rights to freedom of speech and their right under the Missouri constitution to a gratuitous 

education, chills speech for every student at LSNHS, and irreparably harms the Plaintiffs. This 

suspension places Sean and Steven’s entire academic future in severe jeopardy. Unless the 

Plaintiffs are immediately readmitted to LSNHS, they will lose eligibility to participate in 

leadership roles in band next year. Without immediate replacement at LSNHS, Sean and Steven 

risk diminished scores on college admissions tests. Moreover, if the suspension is not expunged, 

the Plaintiffs chances at acceptance to competitive scholarships and college admission will be 

severely jeopardized. For these reasons, the court must grant plaintiffs request for injunctive 

relief.

FACTUAL BACKGROUND

1. The Plaintiffs, Juniors at LSNHS, earned As and Bs and had ambitions of 

attending college.  (Exhibit “A”, Transcript, pgs. 60-61, 92).

2. They are both honor students.  (Exhibit “A”, Transcript, pgs. 156, 370).

3. Prior to the events described in these suggestions, neither Plaintiff has had any 

significant disciplinary action taken against them while enrolled at LSNHS. 

4. Both plaintiffs were deeply involved in the Invisible Children charitable program 

praised by Principal Lisa Jacques in her December 19, 2011 message to parents of the school. 

(Exhibit “B” Jacques Letter to Parents),

5. Plaintiff Sean Wilson was slated to be the lead Drum Major at the LSNHS band 

during the upcoming senior year.  (Exhibit “A”, Transcript, pg. 90).

6. Both have aspirations of attending college and majoring in music or theatre. 

(Exhibit “A”, Transcript, pg. 113).
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7. Both Plaintiffs would have been eligible to apply for band related college 

scholarships if permitted to pursue their leadership roles had they not been suspended.

8. On Tuesday December 13, 2011 Steven Wilson created the North Press web log. 

(Exhibit “A”, Transcript, pg. 9).

9. Steven created the North Press at home on his personal computer.  (Exhibit “A”, 

Transcript, pgs. 11, 224 – 225).

10. The North Press was meant to be a satirical commentary about school life. 

(Exhibit “A”, Transcript, pgs. 47 – 49).

11. The North Press also acted as a forum where internet users could post their 

opinions.  (Exhibit “A”, Transcript, pgs. 31 – 32).

12. Steven used a Dutch domain name so that it would be difficult for his peers to see, 

unless he told them about it.  (Exhibit “A”, Transcript, pgs. 55 – 56).

13. Steven did not password protect the site because he did not have the technical 

expertise to do so.  (Exhibit “A”, Transcript, pg. 111).

14. Steven told a very few number of close friends and his brother Sean about the 

website.

15. Neither Sean nor Steven accessed the North Press from any school equipment 

(Exhibit “A”, Transcript, pg. 82).

16. Much of the material posted on the North Press was not posted by the Plaintiffs 

but was posted by third parties, not plaintiffs in this litigation.

17. On December 13th, Sean Wilson published a post about a fellow student and 

referred to her as “bitch-ass” from his home computer. This was Sean’s only contribution to the 

website.  (Exhibit “A”, Transcript, pgs. 74 – 75).
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18. Sean’s use of the blog was to express his frustration about events that had 

previously happened at school. (Exhibit “A”, Transcript, pg. 85, 95-96).

19. Also on December 13, 2011, Steven Wilson published, from his home computer, 

a post which was entitled “The biggest bitch in the whole school.”

20. On December 14th, 2011 Steven Wilson published, from his home computer, a 

post which was entitled “tips for the next big fight.”  (Exhibit “A”, Transcript, pg. 28).

21. Other comments were posted about the lack of security at school and free speech 

in general.

22. Late in the evening on December 16th, 2011 a third student, not a plaintiff in this 

action, posted a comment which employed a racial epithet as the title of the post.  (Exhibit “A”, 

Transcript, pgs. 26 – 28, 225 – 226).

23. This particular post was viewable from approximately 12:00 am the morning of 

December 16, 2011 until approximately 11:30 am on December 16, 2011.  (Exhibit “A”, 

Transcript, pgs. 54 – 55).

24. The Plaintiffs learned of this post, which used the racial epithet for a title, while at 

school on December 16, 2011.  (Exhibit “A”, Transcript, pg. 54).

25. A third student, not a plaintiff to this action, removed the content of the site 

during the day of December 16, 2011.

26. On Friday December 16, 2011, LSNHS administration became aware of the North 

Press and restricted its access from all school computers.

27. There was no disruption of classes at LSNHS on Friday December 16th. (Exhibit 

“A”, Transcript, pgs. 40 – 41).
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28. The only post that people at school were talking about on December 16, 2011 was 

the post using the racial epithet for a title, the post not drafted by the Plaintiffs.  (Exhibit “A”, 

Transcript, pg. 57).

29. Later that day, Steven met with the school police liaison, Officer Bowers, who 

stated that the opinions posted on the site were opinions and therefore protected free speech.  

(Exhibit “A”, Transcript, pgs. 57 – 58, 225 – 226).

30. After school on December 16th, news media visited LSNHS regarding the posting 

using the racial epithet on the North Press.  (Exhibit “A”, Transcript, pgs. 83, 306).

31. By Friday December 16th, the school’s public relations officer had inquired of the 

principal what disciplinary measures would be taken against “the students” who were 

responsible.  (Exhibit “A”, Transcript, pg. 307).

32. On Monday December 19, 2011, Sean and Steven were suspended by the LSNHS 

principal for 10 days.  (Exhibit “A”, Transcript, pgs. 91, 320 – 321).

33. On December 19th, LSNHS prepared a “Questions and Concerns” announcement 

concerning “North Press.” That announcement read, in part, “The blog was not created at 

LSNHS or by any school publication program.” (Exhibit “B” Jacques Letter to Parents).

34. Principal Jacques continued, “[i]n response to some rumors and inaccurate 

information regarding what has been happening at North. I want you to know that we have not 

had numerous fights at North. In fact the number of fights we have thus far are few in number 

than the past 4-5 years at this same time of the year. We were not in a lockdown last week or 

anytime during this school year.” (Exhibit “B” Jacques Letter to Parents).
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35. On December 21, 2011, the Plaintiffs were notified that a hearing would be held 

on January 11, 2012 due to the alleged infraction “Disruption of the Educational Setting.” 

(Exhibit “C” Correspondence of December 21, 2011)

36. On January 6, 2012, School Board President Jack Wiley confirmed that the North 

Press “was not posted using school or district computers.” (Exhibit “E” News Article).

37. On January 11, 2012, Superintendent David McGehee signed correspondence 

which confirmed that the Plaintiffs would be suspended from LSNHS for 180 days for the 

“disruption of the educational process.”  (Exhibit “A”, Transcript, pgs. 255 – 257); (Exhibit 

“D” Correspondence of January 11, 2011).

38. When asked why the Plaintiffs were suspended for 180 days, Superintendent 

McGhee stated because they were involved with the North Press.  (Exhibit “A”, Transcript, 

pgs. 342 – 343).

39. Dr. McGehee testified as follows:

Q: Now, can you tell me specifically what you believe Steven Wilson 
did that disrupted the educational setting?

A: Well, I think my answer will be similar to – you could ask me the 
question twice, but my answer will be similar for both individuals. I think that 
their involvement in the creation of the site, their involvement of having this 
website available, facilitating and giving out information about it. They created it. 
Basically that blog occurred because of them, that they’re responsible for it. They 
may not be responsible for all the content, but I consider them responsible for it. 
And that is what disrupted the educational setting, and I think that that’s what has 
a great potential to disrupt it again if we introduce them back into that 
environment at this time.

40. On January 18, 2012, there was a miscommunication regarding Sean and Steven’s 

eligibility to return to school and they attended classes. Teacher and students greeted Sean and 

Steven with open arms. (Exhibit “A”, Transcript, pgs. 58 – 59, 87 – 88).
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41. Even the computer teacher was happy to see Steven.  (Exhibit “A”, Transcript, 

pgs. 58 – 59).

42. The Principal noted no disruption caused by Sean and Steven’s attendance on 

January 18.  (Exhibit “A”, Transcript, pgs. 329 – 330).

43. Pursuant to RSMo § 167.161 and § 167.171, an Appeals Hearing was held on 

February 8, 2012. At the hearing, evidence was presented and the suspension ultimately 

approved. (Exhibit “A”, Transcript).

44. As part of the suspension, the Plaintiffs were each eligible to attend Summit 

Ridge Academy (hereinafter “SRA”), an alternative school for suspended, delinquent, and at-risk 

students.

45. There is no band, choir, or theater at SRA.  (Exhibit “A”, Transcript, pgs. 60 –

61, 89 – 90).

46. The plaintiffs will not receive the same level of academic challenge at SRA.  

(Exhibit “A”, Transcript, pgs. 322 – 323).

47. Sean and Steven have over performed at SRA, a school intended for troubled  and 

at-risk students, have completed their course work early at SRA and therefore are no longer 

attending SRA. (Exhibit “F” SRA faqs) (Exhibit “A”, Transcript, pgs. 379-380).

48. The SRA classes are insufficient and may delay Steven’s graduation. The math 

classes, in particular, are not sufficiently advanced for Steven.  (Exhibit “A”, Transcript, pgs. 

61 – 62).

49. The Plaintiffs are also not being sufficiently well prepared to take the ACT and 

SAT college admissions exams.

50. Plaintiffs’ current education is impaired by their current placement. 
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51. If Steven and Sean are not readmitted to LSNHS they will not be eligible to take 

honors courses during their senior year. 

52. If Sean is not readmitted to LSNHS by April he is likely to lose eligibility to be 

the school’s drum major next year.  (Exhibit “A”, Transcript, pg. 95).

53. Steven will likewise lose eligibility to assume leadership roles in the band and 

apply for college scholarships unless he is re-enrolled in LSNHS by April.

54. The Plaintiffs are not being adequately prepared for college.

55. The suspension impairs the Plaintiffs’ ability to apply for music, theater, and 

academic scholarships.  (Exhibit “A”, Transcript, pgs. 381 – 382).

56. There is no evidence that either of the Plaintiffs present a danger to themselves or 

other students. (Exhibit “A”, Transcript, pgs. 58-59, 87-88).

57. The Plaintiffs’ mother testified that her sons could return safely to school and 

believed the SRA environment to be more dangerous LSNHS. (Exhibit “A”, Transcript, pgs. 

379-380).

Standard for a Temporary Restraining order and Preliminary Injunction

The following factors are to be taken into consideration: (1) whether the plaintiff is likely 

to succeed on the merits, (2) whether the plaintiff is likely to suffer irreparable harm in the 

absence of preliminary relief, (3) whether the balance of equities tips in the plaintiff’s favor, and 

(4) whether an injunction is in the public interest. Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 

109, 113 (8th Cir. 1981). Watkins v. Lewis, 346 F.3d 841, 844 (8th Cir. 2003); Beussink ex rel. 

Beussink v. Woodland R-IV School Dist., 30 F.Supp.2d 1175 (E.D.Mo. 1998) (granting 

preliminary injunctive relief where student was suspended for exercising right to free speech on 

computer).  The factors to be weighed before issuing a temporary restraining order ("TRO") are 
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the same as those considered before issuance of a preliminary injunction. See Flicker v. Tuohy, 

305 F.Supp. 2d 569, 571 (S.D. Md. 2004).1 Each of the four factors weighs in favor of 

injunctive relief and are discussed below:

Balance of Equities Favors the Plaintiffs

Defendants are unable to demonstrate that any harm will occur to the Defendants if the 

injunctive relief is granted. After the initial 10 day suspension, the Plaintiffs returned to LSNHS 

on January 18, 2012 and were welcomed back by their teachers and peers until they were told 

that they needed to report to SRA while their appeal was pending. They did not receive threats 

that day and are not a danger to themselves, their teachers, or their peers. See Beussink, 30 

F.Supp.2d 1175 (after student was suspended for promotion of vulgar website, where student’s 

academic standing, ability to timely graduate, and ability to exercise his constitutional rights was 

at stake, court found equities balanced in favor of readmitting student). Readmission of the 

Plaintiffs to LSNHS would salvage their otherwise bright academic futures and preserve their 

constitutional rights while “erroneously” readmitting Sean and Steven would not prejudice the 

District in the least or result in any harm.

Public Interest is Served

Injunctive relief is often granted when constitutional rights are at stake. “[I]t is always in 

the public interest to protect constitutional rights.” Phelps-Roper v. Nixon, 545 F.3d 685, 690 

(8th Cir. 2008). “The right to speak freely and to promote diversity of ideas and programs is 

therefore one of the chief distinctions that sets us apart from totalitarian regimes.” Terminiello v. 

City of Chicago, 3371 U.S. 1, 4 (1949) (citing De Jonge v. Oregon, 299 U.S. 3531, 365 (1937)). 

  
1 Undersigned counsel certifies that copies of this motion and the complaint filed in the 

instant matter were emailed to counsel for the Defendants, Jonathan Duncan, on Monday, March 
5, 2012. Exhibit “G” Verification of Notification.
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The public good and the promotion of a free society would be served by ordering that the 

Defendants readmit the Plaintiffs to LSNHS.

Irreparable Harm

Injunctive relief in the federal courts is based on the threat of irreparable harm and the 

inadequacy of legal remedies. Bandag, Inc. v. Jack’s Tire & Oil, Inc., 190 F.3d 924, 926 (8th 

Cir. 1999). Plaintiffs will be subjected to two real, substantial, and irreparable harms if 

immediate injunctive relief is not ordered.  First, Plaintiffs’ academic careers, reputations and 

ability to attend college will be impaired if not immediately readmitted with unmarred academic 

records. See also Emmett v. Kent School Dist. No. 415, 92 F.Supp.2d 1088 (W.D. Wash. 2000) 

(suspension of 4 days and missed basketball game is irreparable injury). Second, if not 

readmitted the Plaintiffs’ ability to exercise their constitutional rights to free speech will be 

chilled until relief on the merits may be obtained. Here, a legal remedy, obtained long after 

graduation will be insufficient to restore the rights withheld from the Plaintiffs.

The unlawful suspensions of Sean and Steven will produce countless adverse 

repercussions, many of which are difficult, if not impossible, to fully evaluate now.  

Nevertheless, several consequences are obvious. If not re-enrolled at LSNHS by early April 2012 

Plaintiffs will be deprived of an opportunity to obtain signatures and permission from teachers to 

enroll in advanced courses, such as College Algebra and College Credit English, and Reparatory 

Theater. Plaintiffs will also be deprived of an opportunity to continue in band. Band tryouts for 

their senior year will occur in April or May.  However, students trying out for band must obtain 

signatures from their teachers prior to tryouts and without immediate readmission the boys will 

be unable to obtain these signatures. Band camp, an integral part of band participation, will occur 

this summer. Unless relief is granted, Plaintiffs will be unable to enroll in band camp. Plaintiffs 
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stand to lose substantial opportunities for college placement and scholarships if not provided an 

opportunity to participate in the band during their senior year of high school. Moreover, unless 

the suspension is expunged from their record and the Plaintiffs immediately readmitted, the 

Plaintiffs will face a substantial hurdle in this coming fall, in their enrollment applications to 

college.  Further, the SRA programs are woefully inadequate for the Plaintiffs, as the SRA 

curriculum offers little-to-no academic challenge for the boys. Courses equivalent to those 

offered by LSNHS are unavailable at SRA. Plaintiffs have already completed all course work 

early at SRA and have not continued in that program because of their over-performance. It 

should also be noted that the Plaintiffs are currently preparing for the ACT and SAT college 

admissions tests. The lack of a suitable educational environment and instruction in subjects 

tested by the ACT and SAT will likely adversely affect the Plaintiff’s scores on these tests. 

Without immediate relief, Sean and Steven’s chances at attending a quality college of their 

choosing is substantially jeopardized. 

Additionally, immediate relief is warranted because the students’ free speech rights were, 

and continue to be, continually violated. “Irreparable harm is established any time a movant's 

First Amendment rights are violated.”  Marcus v. Iowa Pub. Television, 97 F.3d 1137, 1140–41 

(8th Cir. 1996).  To suspend the Plaintiffs for 180 days based on the protected exercise of their 

First Amendment rights unquestionably chills their right to exercise those same rights in the 

future. “The loss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976). While 

the Plaintiffs have no intent to publish sexual or racially charged materials, the chilling of their 

right to publish materials critical of the school and their peers cannot be countenanced. 
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Plaintiffs will succeed on the merits

A party seeking a preliminary injunction regarding the implementation of anything but a 

“duly enacted state statute” must demonstrate only a “fair chance” that it will succeed on the 

merits, “meaning something less than fifty percent.” Planned Parenthood v. Rounds, 530 F.3d 

724, 730 (8th Cir. 2008). A school board’s act is not entitled to the higher degree of deference 

because it does not “represent[] the full play of the democratic process.” Parents, Families, and 

Friends of Lesbians and Gays, Inc., v. Camdenton R-III School District, et al., Case No. 2:11-

CV-04212. (U.S. Dist. W.D. Mo. Feb. 15, 2012). Without doubt, Plaintiffs demonstrate the 

modest “fair chance” showing required, and more. The Defendants have acted in complete 

disregard of Sean and Steven’s constitutional rights and have done so in the face of Officer 

Bowers’ admission that the Plaintiffs’ speech was protected.  (Exhibit “A”, Transcript, pgs. 

57–58, 225–226).

A. The free speech rights of a student speaking off-campus are coextensive with 
those of an adult.

The First Amendment provides that “Congress shall make no law . . . abridging the 

freedom of speech.”2 U.S. CONST. Amend. I.  It prohibits the State from directing what persons 

may see, read, speak, or hear.  Ashcroft v. The Free Speech Coalition, 535 U.S. 234, 246  (2002). 

The First Amendment is subject to a very narrow set of discrete and limited exceptions; fighting 

words, incitement, threats, obscenity, and child pornography, are not protected. Id;  R.A.V. v. City 

of St. Paul, 505 U.S. 377, 382–83 (1992); Simon & Schuster, Inc. v. Members of N.Y. State 

Crime Victims Bd., 502 U.S. 105, 127 (1991). Broadly speaking, unless speech falls into one of 

  
2 Likewise, the Missouri Constitution provides, “That no law shall be passed impairing the 
freedom of speech, no matter by what means communicated: that every person shall be free to 
say, write or publish, or otherwise communicate whatever he will on any subject, being 
responsible for all abuses of that liberty;” MO. CONST. art I, § 8.  These rights have been violated 
by the Defendants.
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these narrow categories, it is absolutely protected.3 “The First Amendment does not recognize 

exceptions for bigotry, racism, and religious intolerance or ideas or matters some may deem 

trivial, vulgar or profane.” Iota XI Chapter of Sigma Chi Fraternity v. George Mason University, 

773 F.Supp. 792, 795 (E.D.Va.1991). This expansive interpretation of the right to speak, listen, 

and be heard is the hallmark of a free people. 

Plaintiffs do not dispute that within the classroom and at activities that may fairly be 

characterized as part of the school curriculum, educators enjoy wide latitude to regulate student 

speech. On campus, educators do not offend the First Amendment so long as their actions are 

reasonably related to legitimate pedagogical concerns. Hazelwood School Dist. v. Kuhlmeier, 

484 U.S. 260, 266 (1988). However, the educator’s strong control over student speech extends 

no further than the schoolhouse gates.  “[S]tudent's free speech rights outside the school context 

are coextensive with the rights of an adult” J.S. ex rel. Snyder v. Blue Mountain School Dist., 650 

F.3d 915, 932 (3rd Cir. 2011); See also Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 682 

(1986) (stating, “the constitutional rights of students in public school are not automatically 

coextensive with the rights of adults in other settings,”(emphasis added)); Hazelwood, 484 U.S. 

at 266, (“[limitations on speech] must be applied in light of the special characteristics of the 

school environment,’”(emphasis added). The State, acting through a public school, is simply not 

permitted to reach into the home to punish its citizens for expressing their opinions. “Under the 

guise of beneficent concern for the welfare of school children, school authorities, albeit 

unwittingly, might permit prejudices of the community to prevail.” James v. Board of Ed. of 

Central Dist. No. 1 of Towns of Addison et al., 461 F.2d 566, 575 (2nd Cir.1972); accord, 

  
3 A wide range of content-neutral regulations are also permissible, however, have little impact on 
the analysis as it applies to Sean and Steven. See Ward v. Rock Against Racism, 491 U.S. 781, 
791 (1989).
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Shanley v. Northeast Independent School District, 462 F.2d 960, 966 (5th Cir. 1972). The 

Supreme Court has never held that a school may censor the off-campus but otherwise protected 

speech of its students.

School officials may not take disciplinary action against high school students for 

publishing an allegedly “morally offensive, indecent, and obscene” publication that was printed 

outside school and distributed outside school. Thomas v. Board of Ed., Granville Central School 

Dist., 607 F.2d 1043 (2nd Cir. 1979). In Thomas, a group of students created a satirical 

publication that was created and distributed outside of school. 607 F.2d 1043, 1045 (2d 

Cir.1979). While the students stored the publication in a closet at school and occasionally used a 

school typewriter, the Second Circuit found that the activity in the school itself was “de 

minimus” and held, “because school officials have ventured out of the school yard and into the 

general community where the freedom accorded expression is at its zenith, their actions must be 

evaluated by the principles that bind government officials in the public arena.” Id. at 1049-51. 

(emphasis added). “The First Amendment forbids public school administrators and teachers from 

regulating the material to which a child is exposed after he leaves school each afternoon. Parents 

still have their role to play in bringing up their children, and school officials, in such instances, 

are not empowered to assume the character of Parens patriae.” Id at 1051.

Courts have embraced broad protections for minors’ off-campus speech rights. In 

Beussink ex rel. Beussink v. Woodland R-IV School Dist., 30 F.Supp.2d 1175 (E.D. Mo.  1998) a 

public school suspended a high school student who created a homepage where he posted his 

opinions which were highly critical of the school administration and described those opinions in 

vulgar language (quite similar to the materials posted in the instant case). Beussink’s homepage 

also invited readers to contact the school principal and communicate their opinions regarding his 
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school. When the school principal learned of the page he suspended Beussink from school for 

five days, and later increased the suspension to 10 days. The District Court granted Beussink’s 

motion for a preliminary injunction noting that Beussink was likely to succeed on the merits. The 

high school violated Beussink’s constitutional rights by suspending him for his off-campus 

speech. See also Emmett v. Kent School Dist. No. 415, 92 F.Supp.2d 1088 (W.D. Wash. 

2000)(preliminary injunction granted where student suspended for posting mock obituaries of his 

fellow students on private website).

One of the more recent decisions regarding internet student speech is instructive. In 

Layshock v. Hermitage School District, the Third Circuit examined whether a school district can 

punish a student for expressive conduct that originated outside of the classroom. 593 F.3d 249, 

251-52 (3d Cir. 2010). In that case, Justin Layshock, a high school student created a fictitious 

profile of his school’s principal on a social networking website. Layshock obtained the 

principal's photo from the school website but the profile was created off-campus, at Layshock's 

grandmother's house. The page was accessed by Layshock and other students during school. 

Some teachers also reported disruption in their classes which involved students congregating and 

talking about the page, as well as the cancellation of computer programming classes. As 

punishment, Layshock received a 10 day suspension. The school district argued that it was 

allowed to regulate the plaintiff's conduct because there was a “sufficient nexus” between the 

creation and the distribution of the profile. The district argued the “speech” initially began on-

campus, with the misappropriation of the picture from the school’s website, was aimed at the 

school district community and the principal, and was accessed on-campus by Layshock. The 

school district also argued that it was “reasonably foreseeable that the profile would come to the 

attention” of the district and the principal. Id. at 259. The Third Circuit disagreed and ruled in 
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favor of Layshock. It found the relationship between Layshock's conduct and the school too 

attenuated to allow the school district to “stretch its authority so far that it reaches Justin while he 

is sitting in his grandmother's home after school.” Id. at 260. 

Here, the Lee’s Summit School District violated Sean and Steven’s First Amendment 

Rights by suspending each of them for 180 days for creating a website and publishing their 

opinions at their home. It would be an unseemly and dangerous precedent to allow the state in 

the guise of school authorities to reach into a child's home and control his actions there to the 

same extent that they can control that child when he participates in school-sponsored activities. 

Permitting the Defendant to punish Sean and Steven for conduct they engaged in using their 

personal computer while at home would create just such a precedent.

B. The Substantial Disruption Test does not apply to off-campus, otherwise 
protected speech

Plaintiffs do not dispute that “[t]here are certain well-defined and narrowly limited 

classes of speech, the prevention and punishment of which have never been thought to raise any 

Constitutional problem.” Chaplinsky v. New Hampshire, 315 U.S. 568, 571–572 (1942). 

Likewise, it is “well settled that threats of violence are . . . unprotected speech.” United States v. 

J.H.H., 22 F.3d 821, 825 (8th Cir.1994). However, it is undisputed that the Plaintiffs published 

no statements which can be considered “true threats” under Chaplinsky and its progeny or are 

otherwise unprotected. 

The instant matter must be distinguished from those cases where a student threatens 

another student. This variety of speech does not receive any protections under the First 

Amendment.  See Doe v. Pulaski Cnty. Special Sch. Dist., 306 F.3d 616 (8th Cir. 2002)(where 

off campus speech contained threat to rape and murder, the speech was not protected); Riehm v. 

Engelking, 538 F.3d 952, 962 (8th Cir. 2008) (on campus threat to kill teacher in graphic detail 
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not protected); D.J.M. ex rel. D.M. v. Hannibal Public School Dist. No. 60, 647 F.3d 754 (8th 

Cir. 2011) (threat to shoot multiple students with a .357 magnum risked causing a substantial 

classroom disruption which warranted a long term suspension and was not protected).  

Further, to the extent that the school district argues that it may prohibit the speech of the 

plaintiffs simply because of the reactions of the Plaintiffs’ peers at school, this rationale cannot 

be supported. This creates a de facto heckler’s veto of conduct where the speaker’s opinions are 

silenced because of an audience’s unintended response. See Forsyth County, Ga. v. Nationalist 

Movement, 505 U.S. 123, (1992) (stating, “[l]isteners' reaction to speech is not a content-neutral 

basis for regulation.”). Authorizing the prohibition of all speech which might cause a group of 

teenagers to laugh, be distracted, or act inappropriately in the classroom would cut too deeply 

into the bone of our First Amendment protections.  

The United States Supreme Court has recently made clear that even disruptive speech 

made by a student off-campus is protected. During the Olympic torch relay, Joseph Frederick, a 

high-school senior, unfurled a banner that read “BONG HiTS 4 JESUS” across the street from 

his school. Morse v. Frederick, 551 U.S. 393, (2007). His principal told him to take the banner 

down; Frederick refused and he was ultimately suspended. The Ninth Circuit held that the 

principal’s actions violated the First Amendment, and that Frederick could sue the principal. The 

principal appealed, and the Supreme Court reversed. In holding that the speech was not protected 

because it could reasonably be viewed as promoting illegal drug use, the Supreme Court found 

that the student's speech, which took place off school property, was nevertheless “on-campus 

speech” because it occurred during a school sponsored event. Id. at 400-01. 

However, writing for the majority, Chief Justice Roberts, made certain to note that the 

result would have been different had the case involved off-campus speech. Justice Roberts 
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described at length the case of Bethel School Dist. No. 403 v. Fraser 478 U.S. 675 (1986). In that 

case, Matthew Fraser was suspended for delivering a speech before a high school assembly in 

which he employed what the Supreme Court called “an elaborate, graphic, and explicit sexual 

metaphor.” The speech posed an obvious potential for school disruption. See Id. at 688-89 

(Blackmun, concurring)(“school officials conclude[d] disrupted the school's educational 

mission). Justice Roberts wrote “[h]ad Fraser delivered the same speech in a public forum 

outside the school context, it would have been protected.” Id. (emphasis added). The 

substantial disruption analysis only applies to on-campus speech or true threats. Sean and Steven 

neither spoke on campus nor did their speech constitute a true threat. Their speech is protected.

Simply stated, the substantial disruption test only applies to speech which falls into one 

of the discrete categories of unprotected speech. See Layshock v. Hermitage School District, 593 

F.3d 249, 251-52 (3d Cir. 2010)(off-campus speech was disruptive in that it caused classes to be 

canceled but was nonetheless protected). Sean and Steven’s speech does not fall into one of the 

narrow categories of unprotected speech and therefore may not be censored by the State.

C. There is no evidence that Plaintiffs’ speech caused substantial disruption of 
or material interference with school activities.

While the Plaintiffs maintain that even if their speech had caused a disruption, the school 

would not be permitted to reprimand them for their speech, it must be noted that the Plaintiffs’ 

speech did not cause a disruption, substantial or otherwise. Even under the on-campus speech 

analysis, “Tinker requires a specific and significant fear of disruption, not just some remote 

apprehension of disturbance.” Saxe v. State College Area School Dist., 240 F.3d 200, 211 (3rd 

Cir. 2001) (Alito, J.) (discussing on-campus speech).  An “undifferentiated fear or apprehension” 

of a disturbance is insufficient. West v. Derby Unified Sch. Dist., 206 F.3d 1358, 1366 (10th Cir. 

2000)(discussing on-campus speech). Rather there must be “substantial facts which reasonably 
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support a forecast of likely disruption.” See Phillips v. Anderson County Sch. Dist. No. 5, 987 

F.Supp. 488, 492 (D.S.C.1997) (discussing on-campus speech).

The North Press as a whole, caused no substantial disruption of school activities. It was 

posted for days without notice. It caused no classes to be canceled, no finals to be delayed, no 

rash of fights, and no individual students or administrators were threatened with violence. 

(Exhibit “B”). The only evidence presented was that the site produced school gossip and a few 

students attempted to view the North Press while at school. Certainly, this disruption was no 

greater than that caused by a pop-singer’s newly released music video or a “March Madness” 

tournament. It is equivalent to the low level disturbance at issue in the Layshock case. 593 F.3d 

249, 251-52 (3d Cir.2010)(students congregating and talking about website and a few cancelled 

classes is not a substantial disruption). In fact, the instant low level event, caused no substantial 

disruption and the student body displayed a remarkable degree of maturity when word of the 

North Press spread. (Exhibit “B”) This is certainly not the substantial disruption referenced in 

Tinker (upholding student’s right to on-campus speech).

Furthermore, to the extent any of the reaction to the North Press caused a disruption, this 

disruption was not caused by the speech of the Plaintiffs. It was caused by the third student, a 

non-party to this action, who posted the blog using a racial epithet for the title. Even the 

Superintendent admitted that he was punishing Steven and Sean for creating a website, and was 

holding them accountable for all of the content on the site, including content created by others. 

He testified, “I think that their involvement in the creation of the site, their involvement of 

having this website available, facilitating and giving out information about it. They created it. 

Basically that blog occurred because of them, that they’re responsible for it. They may not be 

responsible for all the content, but I consider them responsible for it.” The Plaintiffs never had 
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the opportunity to remove this post nor were they advised that this would be posted. It was 

removed within hours after it was posted by the student who created it. However, the Plaintiffs’ 

own statements had been posted for days without notice or comment at LSNHS. Only after the 

comment with the racial epithet was posted was the blog brought to the attention of the school 

authorities. The Plaintiffs’ cannot be punished for the speech of their peers. Doing so would 

violate their Due Process rights and right to association. Plaintiffs cannot be punished for 

creating an internet forum because their school’s administration disapproves of the content 

created by other postings on that forum. 

CONCLUSION

A fundamental principle underlying the freedom of speech is that the government may 

not censor the expression of an idea simply because the state or society finds it offensive or 

disagreeable. See Texas v. Johnson, 491 U.S. 397 (1989). Here, Sean and Steven’s speech was 

censored because Defendants found the North Press to be offensive and disagreeable. This 

rationale is wholly inadequate and has deprived the Plaintiffs of their constitutional rights.  The 

Plaintiffs have no adequate remedy at law.  Immediate and irreparable injury, loss, and damage 

will result to Sean and Steven by reason of the actions of the Defendants. The range of 

repercussions which will flow from a 180 day suspension will be impossible to remedy after 

trial.  If this preliminary injunction is granted, the injury, if any, to Defendants, will be 

inconsiderable. 

The lesson learned during this episode by Sean and Steven (and their peers who are no 

doubt following the suspension) is frightening. When asked at the appeal hearing what he has 

learned from his interactions with the District, Sean Wilson answered, “there is no place for 

personal opinions. . . I cannot voice personal opinions without having someone object to them, 
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essentially.” (Exhibit “A” Transcript p. 103) The Defendants have taught the Plaintiffs that 

they may not express their opinions without fear of the harshest retribution. Create a website, 

risk getting suspended from high school. Express your opinions, risk admittance to college. This 

corruption of the First Amendment is antithetical to our society’s values and cannot be tolerated.

WHEREFORE, Plaintiffs respectfully pray that the Court grant their motion for a 

preliminary injunction and/or temporary restraining order and:

1. Conduct an expedited hearing before the Court as soon as practicable and the 

issuance by the Court, following the hearing, of a permanent injunction to enjoin the violation 

and specifically enjoining the Defendant, its agents, servants, employees and representatives, 

from enforcing the suspension of the Plaintiffs and ordering the Defendants to restore Plaintiffs 

to all school privileges that they held as of December 13, 2011, and expunging all record of the 

alleged disciplinary infraction and suspension;

2. Upon such expedited hearings, the Court issue a permanent injunction as 

requested in these Suggestions.

3. For such other and further relief as justice and equity may require.
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