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IDENTITY OF THE AMICUS CURIAE
STATEMENT OF INTEREST,

AND SOURCE OF AUTHORITY TO FILE

This Amicus Curiae Brief is respectfully submitted by the Student Press Law

Center (the “SPLC”), a nonprofit, non-partisan organization which, since 1974, has

been the nation’s only legal assistance agency devoted exclusively to educating

high school and college journalists about the rights and responsibilities embodied

in the First Amendment to the Constitution of the United States. The SPLC

provides free legal assistance, information and educational materials for student

journalists on a variety of legal topics. The SPLC is a recognized source of

research and expertise on the topic of student journalists’ rights, and its staff of

attorneys has authored the most widely used reference book in the field, Law ofthe

Student Press.

Because the SPLC’s work focuses in part on issues relating to the First

Amendment rights and responsibilities of high school students, and the authority

and constitutional limits imposed on school district and government officials, the

SPLC has a special interest in the potential consequences of the decision of the

District Court. The decision substantially implicates issues of censorship of

students’ journalistic work, and the proper interpretation of state statutes that

provide enhanced protection for that work.

A motion for leave is being filed in conjunction with this brief.



INTRODUCTION AND SUMMARY

The petitioner in this case, teacher Ben Lange, was disciplined by his

employer, the Allamakee Community School District, for refusing to engage in

censorship that would have violated Iowa law. Io•’a is recognized as a national

leader in providing greater protection for the free-speech rights of student

journalists than that afforded under the First Amendment for speech in curricular,

school-supervised publications. The District Court failed to recognize this

significant feature of Iowa law, and fundamentally misapplied the law in a way

that threatens the well-being of all student journalists and the educators who work

with them.

The operative standard in this case is that coined by the U.S. Supreme Court

in the seminal case of Tinker v. Des Moines Independent Community School

District,’ and memorialized by the Iowa legislature in the Student Free Expression

Law, Iowa Code Sec. 280.22. The Tinker standard and the Iowa Student Free

Expression Law are highly protective of the rights of student speakers. Cases

applying the Tinker standard make it clear that censorship of student expression is

permissible only where there are facts supporting a reasonable forecast of serious

disruption, beyond just the differences of opinion that will always accompany a

journalistic publication.

1393 U.S. 503 (1969).

2



The District Court required absolutely no showing of any realistic likelihood

that any significant adverse consequences would accompany distribution ofthe

students’ publication. If the school district said that particular editorial content was

likely to incite disruption, then the court accepted uncritically that the school was

right. The court did not question the reasonableness even ofthe most patently

irrational speculation (for example, that reading the word “bribe” would incite

students to acts ofbribery). Iowa law requires much more. Ifa school district can

censor student speech based on its say-so alone, then censorship will propagate

unchecked.

The Student Press Law Center receives many hundreds ofverified

complaints each year from student journalists and faculty advisers who have been

threatened or disciplined for journalistic speech that is critical of school policies or

exposes school deficiencies. It is essential to an informed public and to the civic

development ofAmerica’s young people that student journalists be permitted to

have a voice on issues ofconcern in their world, even ifdiscussion ofthose issues

requires use ofwords such as “smoking” or “steroids.”

Although the speech at issue in this case is, for the most part, lighthearted

humor rather hard-hitting investigative reporting, there is nothing in the school’s

rationale or in the District Court’s decision that limits itself to the context of

humorous “spoof’ publications. To the contrary, it is the school’s contention — a

3



contention fully and uncritically accepted by the District Court — that students’

journalistic work may be suppressed or punished merely because it will cause

readers to talk about it. If that is to be the standard — if speech is unprotected

because it provokes discussion — then the First Amendment will have been read out

of existence in Iowa’s schools.

It is essential for the well-being of student journalists and journalism

teachers in Iowa and across the nation that this Court set right the fundamental

errors of law made below, issue a ruling decisively rejecting the District Court’s

misinterpretation of the Iowa Student Free Expression Act, and send the case back

for determination under the proper speech-protective standard.

DISCUSSION AND ARGUMENT

A. The District Court Misconstrued Iowa’s Student Free Expression Law and
Applied an Overly Deferential Standard

The District Court’s ruling is based, start to finish, on one and only one

Supreme Court ruling: Haze/wood School District v, Kuhlmeier,2which is cited no

fewer than ten times — sometimes at great length — in the opinion below. Although

the Haze/wood standard is in some contexts the governing First Amendment

standard, it is irrelevant in the state of Iowa, which since 1989 has afforded its

public-school students far greater editorial autonomy through an “anti-Haze/wood

statute,” the Iowa Student Free Expression Law.

2484 U.S. 260 (1988).
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Haze/wood represents a significant retreat from Tinker, and censorship that

is permissible under a Haelwood analysis frequently will flunk the more exacting

scrutiny of Tinker. The two standards are far from interchangeable, and to use them

interchangeably is plain error.

A full understanding of Section 280.22 requires reference to its title, its text,

and its history. To begin with, the title itself— the “Iowa Student Free Expression

Law” — indicates the drafters’ intent. It would be irrational to entitle a statute a

“free expression law” if its purpose was to codify a ruling reducing free expression

rights — on the order of entitling a statute raising alcohol taxes the “Free Beer Act.”

Most importantly, the text of Section 280.22 itself is incapable of being read

as a Haze/wood-based standard. The standard set forth by Justice White in

Haze/wood provides that schools may censor student expression in curricular

student media “so long as their actions are reasonably related to legitimate

pedagogical concerns” and concludes that, under the circumstances at hand, school

officials had the authority to regulate the newspaper “in any reasonable manner.”3

If state legislators intended to parrot the Haze/wood standard, then Section 280.22

would import Haze/wood terminology into the Iowa code. It does not. The statute

nowhere suggests that schools may dictate the content of student publications

based on a mere reasonableness standard. It unequivocally says otherwise.

3 Hazeiwood, 484 U.S. at 270, 273.



Section 280.22 borrows nomenclature straight out of the Tinker ruling,

circumscribing schools’ censorship authority to those rare occasions on which

speech is itself unlawful or would promote substantial disruption. The resemblance

to Tinker — not Haze/wood — is unmistakable. The Tinker formulation provides that

censorship is permissible only if school officials reasonably forecast “substantial

disruption of or material interference with school activities.”4In Section 280.22,

the legislature — echoing Tinker — limited schools’ censorship authority to

occasions on which speech is reasonably forecast to “{c]ause the material and

substantial disruption of the orderly operation of the school.” It is not possible to

read Section 280.22 as anything other than a repudiation of Hazeiwood and a

restoration of Tinker.

The Court’s selective excerpt from the statute removed the operative

sections that give the statute its meaning — the sections that recognize a right of

free expression but for the limited exceptions enumerated in subsection 2. When

the statute is viewed in its entirety, a clearer understanding emerges, and it is

unmistakable that the legislature intended for freedom, not censorship, to be the

default assumption:

1. Except as limited by this section, students of the public
schools have the right to exercise freedom of speech, including the
right of expression in official school publications.

4 Tinker, 393 U.S. at 514.
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2, Students shall not express, publish, or distribute any of the
following:

a. Materials which are obscene.
b. Materials which are libelous or slanderous under chapter 659.
c. Materials which encourage students to do any of the following:

(1) Commit unlawful acts,
(2) Violate lawful school regulations.
(3) Cause the material and substantial disruption of the orderly

operation of the school.
3. There shall be no prior restraint of material prepared for
official school publications except when the material violates this
section.

A statute limiting schools’ censorship authority to situations in which speech is

libelous, obscene, or encourages unlawful or disruptive acts, is a statute embodying

the principles of Tinker — a case that the District Court did not cite a single time.

Finally, the history of the Iowa Student Free Expression Law and of other

post-Haze/wood enactments of its kind conclusively reaffirms that it was the

legislature’s intent to overturn, not to reinforce, the strictures of Haze/wood.

Indeed, far from codifying the Haze/wood standard, the Iowa Student Free

Expression Law and others like it are popularly referred to as “anti-Hazelwood

laws.”5

5 See, e.g., Much national media research revolves around issues generated in St.
Louis, ST. Louis JOURNALISM REVIEW, Sept. 1, 1994, at 12-13 (referring to Iowa’s
Sec. 280.22 and similar laws in Massachusetts, Colorado and Kansas as “anti
Haze/wood legislation” and describing their drafters’ intent as “to reverse the
adverse effects of the Hazelwood ruling”). See a/so Staci Hupp, School eves
pumshing bad online behavior, DEs MOINES REGIsTER, Dec. 21. 2008, at Al
(stating that “Iowa also has a law that protects student speech at a higher level than
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In his 1992 book, Free Speech for Me — But I’Iot for Thee, the respected

journalist and historian Nat Hentoff recounted the history of the enactment of the

Iowa statute, which he described as a “First Amendment victory.” He characterized

Section 280.22 as a law “exiling the Haze/wood decision”:

This law, even with its limits, is far less sweeping and authoritarian
than Justice Byron White’s ruling in Hazeiwood that principals or
school boards can cut out of the student paper, play or speech
anything inconsistent with a school’s ‘basic educational mission” (the
latter to be defined at will by the principal).
The successful lobbyists for this restoration of Tinker were the Iowa
Civil Liberties Union and the Iowa High School Press Association (a
group of high school journalists and teachers). ... Iowa state senator
Rochard Varn, principal sponsor of the Iowa bill, sounds like Abe
Fortas: ‘Students can’t learn about fundamental rights and freedoms
unless they are allowed to use those rights.’6

It is implausible that the ACLU and the press association would have been

regarded as “successful lobbyists” for the “restoration of Tinker” had Section

280.22 been understood to codify the Hazeiwood standard.

Finally, simple logic dictates that it would make no sense to respond to a

Supreme Court ruling by enacting a redundant state law that does nothing more

than reaffirm the established constitutional standard. If that is all that the Iowa

Student Free Expression Law does, then the law serves no purpose, as it in no way

alters the legal relationship of those governed by it. It is a fundamental principle of

the national standard” and quoting the executive secretary of the Iowa Freedom of
Information Council as explaining that, “Iowa is one of those states where students
have more First Amendment rights than the national standard.”).
6 NATHENT0FF, FREE SPEECH FORME—BUTNOTFORTHEE 359-60 (1992).
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statutory construction that statutes should not be read in an absurd manner so as to

render them meaningless. As this Court has said, “We do not presume the

legislature intended that words in a statute should be given a redundant and useless

meaning. We endeavor to construe statutes so that no part is rendered superfluous,

and should give effect to every provision of the statute.” Hanover Ins. Co. v.

Alamo Motel, 264 N.W.2d 774, 778 (Iowa 1978) (citations omitted).7

7 The District Court’s misreading of Section 280.22 was moored to just one piece
of legal authority, Smith v. Novato Unified Sch. Dist., 150 Cal. App. 4th 1439
(1997), which the District Court described as “interpreting a similar California
statute,” Calif. Ed. Code Sec. 48907. It is true that Section 48907 is very similar in
structure and intent to Iowa Sec. 280.22. But it is untrue that the California courts
have interpreted the statute as providing protection no greater than that
contemplated by Haze/wood. The opposite is true. See Leeb v. Delong, 198 Cal.
App. 3d 47, 54 (1988) (“Section 48907 of the Education Code and California
decisional authority clearly confer editorial control of official student publications
on the student editors alone, with very limited exceptions. The broad power to
censor expression in school sponsored publications for pedagogical purposes
recognized in Kuhlmeier is not available to this stat&s educators.”). Indeed, in an
extensive discussion of the history of Section 48907 that is also instructive here,
the California Court of Appeals expressly held that the California student free
speech law contemplated a high degree of free-speech protection exceeding that in
Hazeiwood, rejecting a school board’s contrary argument: “The Board urges that
[legislative intent] compels the court to interpret section 48907 to provide no
greater free speech protection for students in public schools than that provided by
the federal Constitution. We glean no such legislative intent. The only reasonable
interpretation of [the Senate sponsor’s] comments is that section 10611 constitutes
a statutory embodiment of the Tinker and related First Amendment cases at that
time.” Lopez v. Tulare Joint Union High Sc/i. Dist., 34 Cal. App. 4th 1302, 1318
(1995). When the Smith ruling then cited Lopez for the proposition that Section
48907 codified prevailing constitutional standards, it meant that Section 48907
codified the then-applicable Tinker standard. It is not possible that Section 48907
codified the Haze/wood standard, because the statute, enacted in 1977, predated
Hazeiwood by 11 years. Properly understood, the Smith case supports Appellant’s
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The District Court fundamentally misunderstood the purpose and effect of

the Iowa Student Free Expression Law. As a result, the Court’s ruling is permeated

with references to Haze/wood and its highly deferential legal standard. This

foundational error fatally contaminated the ruling below, and the case must be

remanded for application of the proper Tinker legal standard.

B. The Student Publications Presented No Reasonable Risk of
Substantial Disruption

Case law in both the Supreme Court and the federal circuits unequivocally

demonstrates that the student publications at issue in this case were far removed

from causing substantial disruption, such that the school district could not lawfully

suppress the students’ speech.

In Tinker, the Supreme Court held that school officials may not suppress

student expression simply because they dislike it or disagree with it. Tinker, 393

U.S. at 511. Rather, the Court held, officials must reasonably expect that the

student expression would lead to a substantial disruption of the school

environment. Id. at 514. To determine whether an expectation of substantial

disruption is reasonable, school officials must put forth hard evidence and cannot

rely merely on “undifferentiated fear or apprehension of disturbance.” Id. at 508.

Because they are unable to produce evidence linking the student publications to

understanding of the Iowa Student Free Expression Law as a codification of
Tinker.
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substantial disruption, the school officials in this case have failed to meet their

burden under the Tinker standard codified in the Iowa Student Free Expression

Law,

Simply put, the respondents have failed to show any causal connection

between the student publications at issue and any perceived disruption. The

opinion below repeatedly relies on the opinion of the school’s decisionmaker,

Principal Diercks — the formulation “Mr. Diercks felt” and “Mr. Diercks believed”

appears throughout — without inquiring whether the opinion was based on any

factual experience (or, for that matter, without reference to the actual contents of

the articles). No concrete evidence was brought to light to substantiate these fears.8

As Tinker and its progeny clearly establish, officials cannot infringe student free

expression rights based simply on vague fears that disruption might occur. See

Police Dep ‘t ofChicago v. Mosley, 408 U.S. 92, 101 (1972) (quoting and affirming

Tinker). Rather, “Tinker requires a specific and significant fear of disruption.” Saxe

v. State Coil. Area Sch. Dist., 240 F.3d 200, 211 (3d Cir. 2001) (opinion of Auto,

J.). An expectation of disruption is most likely to be well-founded when past

incidents have arisen out of similar speech. Id. at 212.

8 As a matter of law, this Court should declare that, contra the conclusion of the District
Court, students “commenting” and “approach[ing]... and ask[ingj [Mr. Diercks certain
questions]” does not rise to the level of a substantial disruption. Lange v. Diercks, No.
LACVO25 191 at 9, 10 (Iowa Dist. Ct. Jan. 13, 2011).
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The district court below gave too little weight to the free expression rights

accorded the students under both Iowa law and the United States Constitution. It

has long been established that “the vigilant protection ofconstitutional freedoms is

nowhere more vital than in the community ofAmerican schools.” Shelton v.

Tucker, 364 U.S. 479,487(1960). This protection is the key to allowing students

in a journalism program to thoughtfully explore parody, humor and controversial

topics. The district court’s ruling in this case, ifallowed to stand, would

substantially interfere with the pursuit ofthese ends.

The lower court also erred by giving considerable weight to allegations by

Mr. Diercks and the administration that individuals were offended or upset by the

student publications. Lange v. Diercks, No. LACVO25 191 at 9 (Iowa Dist. Ct. Jan.

13,2011) (describing how a neighboring school “could have a negative response”

to a word play in the publication and how another article in the publication “was

upsetting to Principal Diercks and Superintendent Herold.”). It has never been the

law in this country that speech (including student speech) can be punished merely

because certain people are offended by, or disagree with, the content ofthat

speech. See Tinker, 393 U.S. at 509 (holding that school officials “must be able to

show that [their] action was caused by something more than a mere desire to avoid

the discomfort and unpleasantness that always accompany an unpopular

viewpoint” to justify censorship). Indeed, punishment of student speech based on

12



disagreement with a student’s otherwise non-disruptive viewpoint has been

expressly forbidden by the Eighth Circuit. See Lowry v. Watson Chapel Sc/i. Dist.,

540 F.3d 752 (8th Cir. 2008) (holding that Tinker applied and that students’ First

Amendment rights were violated after students were disciplined for wearing

armbands symbolizing their disagreement with the school’s apparel policy).

Chief Justice Roberts, writing for the majority in the Supreme Court’s most

recent foray into the arena of student speech, categorically rejected the argument

that schools had the authority to censor “any speech that could fit under some

definition of ‘offensive.” Morse v. Frederick, 127 S. Ct. 2618, 2629 (2007).

“After all,” the Chief Justice observed, “much political and religious speech might

be perceived as offensive to some.” Id.

The respondents here can point to no specific school policy that has been

violated or disruptive incident that has occurred. Instead, they claim that they are

justified in punishing Mr. Lange because others disagree with the approach the

publication took. This disagreement alone simply cannot be used to justify the

actions that the respondents took. See Sypniewski v. Warren Hills Reg ‘1 Rd. of

Ethic., 307 F.3d 243, 256 (3d Cir. 2002) (noting that offensiveness alone does not

amount to a well-founded fear of disturbance).

Because they could not point to any specific disruptive events occurring as a

result of the publications at issue — in fact, it is undisputed that no disruption took



place — the respondents relied on speculation that at times ranged into the bizarre

and implausible. An unsubstantiated belief in the possibility of disruption is simply’

insufficient to curtail student rights under Tinker. To succeed in justifying

censorship or punishment, school officials need to link the student publication

directly with negative consequences, such as infringing campus rules, interrupting

classes or substantially interfering with the learning opportunities of other students.

Heaiv v. James, 408 U.S. 169, 189 (1972) (describing types of activities that the

school need not tolerate). Respondents have pointed to no concrete fact or event

that illustrates how the publications encouraged disruption. They have identified no

rule that has been infringed, no class that has been interrupted and no student

learning opportunity that has suffered. Their vague fears about the possibility that

disruption might occur do not meet the level of particularity that courts have

required before student speech can lawfully be suppressed. See, for example,

Burnham v. lanni, 119 F.3d 668 (8th Cir. 1997) (holding that a photo of a faculty

member holding a weapon did not exacerbate or encourage fear on campus when

officials could not point to any facts indicating that a disruptive incident had

occurred); Newsom v. Albemarle County Sc/i. Bd., 354 F.3d 249 (4th Cir. 2003)

(finding that ban on clothing with messages relating to weapons was

unconstitutionally overbroad when there was no evidence in the record that

14



clothing of the type at issue ever caused substantial disruption or interference with

others’ rights).

One notable example of the insufficiency of the respondents’ allegations

involves the title of the April 1 publication. The lower court noted, “Mr. Diercks

felt that the use of Bribe-Une’ rather than Tribune in the name of the paper

encouraged the potential of bribery among the students.” Lange v. Diercks, No.

LACVO25I91 at 9 (Iowa Dist. Ct. Jan. 13, 201 1). This is not merely lacking in

reasonable basis; it does not pass the straight-face test. There is no recognized

bribery problem afflicting America’s schools, and certainly no reason to believe

that exposure to the word “bribe” actually causes the behavior.9

As another example, Appellants pointed to a mildly derisive nickname given

to a rival school in the April Fools edition of the newspaper. Appellants

extrapolated from the single use of that humorous term all the way to “disruption

of co-curricular activities” with neighboring districts. The chain of unlikely events

that would have to occur in order to make this fear a reality is reminiscent of

Edward Lorenz’s fanciful causation theory that the flap of a butterfly’s wings

could set off atmospheric changes altering weather patterns, if this is all the

9 A check of the Iowa Department of Corrections online inmate locator
(http://www.doc.state.ia.us/Offenderlnfo.asp) on March 30, 2011, found that, of
the 8,970 people incarcerated in Iowa state prisons, three of them - .00033 percent
— were imprisoned for the offense of bribery.
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causation that is required, then anything at all will pass muster as a justification for

censorship.

Each of the bases enumerated by Appellees to justify their censorship is

similarly grounded in speculation. Mr. Diercks could point to nothing outside of

his own feelings to justify his fear. There is, in fact, nothing in the record

indicating that the school has ever had any problems with, for example, gangs or

bribery or steroid use. This “undifferentiated fear or apprehension of disturbance”

is simply insufficient to curtail student speech rights under Tinker. See Tinker, 393

U.S. at 508; see also Svpniewski, 307 F.3d at 256 (concluding that the word

“redneck” could not be established as substantially disruptive on its own when

there was no evidence that it had been used to harass, intimidate or offend). Indeed,

even if the administration could point to prior instances of bribery or gang violence

that had occurred, “[w]here a school seeks to suppress a term merely related to an

expression that has proven to be disruptive, it must.. .point to a particular and

concrete basis for concluding that the association is strong enough to give rise to

well-founded fear of genuine disruption. . . .it is not enough that speech is generally

similar to speech involved in past incidents of disruption.” Sypniewski, 307 F.3d at

257.

Rather than acknowledging the insubstantiality of the administration’s fears,

however, the lower court concluded that Mr. Diercks’ fears resulted in the

16



reasonable suspicion that disruption would occur. If the mere mention of a

prohibited behavior leads to reasonable suspicion that disruption would occur,

students may as well not read Oedipus Rex for fear that the word “incestuous”0

would encourage them to commit incest, or Hamlet for fear that the word

“murder”1’would result in killings. In other words, following the reasoning of the

district court would provide a legal justification for the banning of many classics

that are integral to a high school education, a result that was surely not intended by

either the drafters of the First Amendment or the Supreme Court. See Newsom, 354

F.3d at 259-60 (concluding that when school dress code could be read to ban

clothing with lawful images, the policy was unconstitutionally overbroad).

Perhaps most disturbingly, the District Court indulged Appellants’ assertion

that a publication can be banned, and its adviser punished, because a story is so

interesting that “students were not concentrating on learning but were commenting

on [one of the publication’s articles].” Lange, No. LACVO25 191 at 9. In the first

place, there is again no showing of the seriousness of this purported lack of

concentration. Momentary detours from schoolwork are routine, and it is difficult

10 ‘Ah, you marriage rites—you gave birth to me, and then when I was born, you
gave birth again, children from the child of that same womb, creating an incestuous
blood family of fathers, brothers, children, brides, wives and mothers,”
SopHocLEs, OEDIPUS THE KING (Ian Johnston trans.. Richer Resources Publications
2007) (429 B.C.).
11 “Revenge his foul and most unnatural murder,” WILLIAM SHAKEsPEARE,

HAMLET, act I, available at http://www.william-shakespeare.info/actl -script-text
hamlet.htm,
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to imagine that a parody story in a student newspaper was so fascinating that it

prompted more than that (and it certainly cannot be assumed, absent anything in

the record so demonstrating, that any diversions were more than fleeting). More to

the point, provoking discussion is the essential purpose of newspapers. A

newspaper that no one was interested in talking about would be worthless. Yet it is

Appellants’ asserted position — accepted by the court below — that schools have the

legal authority to bleach from student publications anything that students might

find worthy of discussion. Even in the Tinker case itself — the case defining what

“substantial” disruption means, the formulation imported into Section 280.22 —

some level of discussion and debate occurred in response to the students’ display

of anti-war armbands. That is why Tinker demands proof of a “substantial”

disruption, not just any disruption, and it is why “commenting” on a publication

can never equate to a proscribable disturbance.

If student learning is disrupted every time students comment on a news

article, all outside news could arguably be said to encourage disruption. It is

unreasonable to think that the Iowa legislature or the Supreme Court desired that

all external media be banned from discussion in classrooms out of fear that

students might be distracted from their coursework. It is similarly unreasonable to

believe that commenting on a news article, without more, will distract a student

from his or her work.

18



Finally. Appellees also asserted (and the court below agreed) that the

publications may have encouraged disruption because they’ criticized school

policies and actions. Yet, criticism of established policies or norms does not, by

itself, constitute disruption or encouragement to break the rules. Case law in the

Eighth Circuit has clearly held that this kind of criticism, even in “vigorous or

abrasive terms,” simply does not rise to the level of substantial disruption under

Tinker. Bystrom v. Fridley High School, 822 F.2d 747, 755 (8th Cir. 1987). Clearly

established law holds that students must be free to express their views about school

policies, even if those views differ from those of the administration or other adults.

See Bystrom, 822 F.2d 747 (noting that penalties cannot be imposed based on

viewpoint alone); Bishop v. Colow, 450 F.2d 1069, 1073-74 (8th Cir. 1971)

(concluding that students need room within which to express their individual

personalities); Pickings v. Bruce, 430 F.2d 595 (8th Cir. 1970) (concluding that no

disruption could reasonably have been expected to occur as a result of

controversial individuals speaking on campus).

To be clear, it is the belief of the school district and of the District Court that

a school may forbid all of the following material in a student publication and may

discipline a teacher who fails to prevent such material from appearing: the word

“bribery,” pictures of a girl wearing a headband, pictures of a girl wearing a

hooded sweatshirt, pictures of a person holding a cigarette, words deriding rival
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schools, references to school personnel decisions that students might be interested

in talking about, and any reference to gangs, drugs, steroids or smoking. To view

this list in its entirety is to marvel at how little speech would not be punishable

under the District Court’s formulation of Section 280.22. It would of course be

pointless to maintain a newspaper if the standard is to be that no type of even

exceedingly mild anti-social behavior (e.g., wearing a headband) can be

mentioned, on the grounds that mentioning the behavior is equivalent to promoting

the behavior.

To give just one example of the type of public-service journalism that would

become a punishable offense in Iowa under the standard urged by Appellants and

embraced by the District Court, reporter Logan Heley of Shawnee Mission East

High School in Kansas — a state with an anti-Hazeiwood statute functionally

equivalent to Iowa’s — won a third-place national ‘Story of the Year” award in

2010 for exposing the abuse of the painkiller OxyContin in his community.’2The

judges’ comments lauded the student reporter for bringing a difficult subject to

wider public attention:

Heley ‘ s solidly reported and tightly written look at the rising case
loads of overdoses from OxyContin and heroin served up a classic
warning to students, and to the larger community in suburban Johnson
County, about the dangers of getting hooked on these drugs. His story
was a powerful blend of interviews, use of documents and background

12 Logan Heley, “OxyContin Abuse on the Rise,” THE HARBINGER, Dec. 2, 2009
(available at http://smeharbinger.net/news/oxycontin).
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material. Particularly effective was an interview with a senior at
Shawnee Mission East, who managed to get OxyContin through
prescriptions for a year to the drug without his parents being aware of
his addiction.”

Clearly, a story describing how a student obtained prescription painkillers would

flunk Principal Diercks’ standard as a story that “encourages” drug use. This type

of courageous public service journalism — recognized with awards by the rest of

the nation — would become a punishable disciplinary offense in Iowa, if the ruling

below is not reversed.

The lower court’s reliance on Appellees’ unsubstantiated fears resulted in

the application of a far less protective standard than that required by Tinker.

Justifying censorship or punishment of student speech by reliance on an

unsubstantiated claim that students may have been encouraged to engage in

prohibited acts runs afoul of Supreme Court jurisprudence and unconstitutionally

curtails student free expression rights. Contrary to the conclusions of the District

Court, it is simply not reasonable — without some evidentiary showing — to believe

that the student publications at issue here encouraged substantial disruption. The

facts presented clearly show that the link between the publications and misconduct,

if any, is too attenuated to justify the administration’s actions in this case.

13 http://www.studentpress.org/nspaJwinners/story1 O.htrn l#comments.
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Because the student publications in this case came nowhere close to

encouraging substantial disruption under established court precedent, the district

court’s grant of summary judgment to Appellants must be reversed.

CONCLUSION

When Iowa legislators enacted the Student Free Expression Law in 1989,

they plainly intended to afford significant legal protection to student publications.

There is nothing in the District Court’s opinion that evidences any solicitude for

the value of student speech or any concern for the abuse of unchecked censorship

authority. It simply is presumed that school administrators are always right and

always tell the truth. Were the District Court’s view of the law to become the legal

standard in Iowa, then there literally are no set of circumstances under which a

censored student journalist could conceivably prevail in a legal challenge. Section

280.22 would become a dead letter, and Iowa would be transformed from a

national leader in the protection of student journalists to a national laggard.

Appellees obviously are concerned for the students’ learning environment.

But an integral part of student learning is exposure to new and at times unsettling

ideas, and the ability to grapple with those ideas in the forum of public discourse

(subject, of course, to legitimate statutory constraints on unlawful or substantially

disruptive speech). Public school is a place to inculcate respect for the fundamental

freedoms on which American society is built. it is hard to think of anything more



“disruptive” to a sound education than telling students that the government is

always right, that students may make no public mention of social problems that

concern them, and that discussion of issues in the news is a forbidden disturbance.

Iowa Code Sec. 280.22 strikes a well-considered balance between freedom

and authority. It is not for the courts to recalibrate that balance by placing both

thumbs and an elbow on the scale in favor of deference to school administrators, as

the court did below. If Appellees can come forward with evidence that the

students’ speech imminently threatened to inflame actual behavioral problems

not fanciful imagined ones — significantly interfering with the school’s ability to

teach, then Appellees may still prevail and the discipline of Mr. Lange may be

found lawful. But the school district — for the safety of these students and all of the

student journalists who will follow them — must be put to its proof.

For all the reasons set forth above, Amicus the Student Press Law Center

respectfully requests that the District Court’s judgment be reversed.

Respectfully submitted,

Fi . Loonte (Ga. Id. No. 456505)
Adam Goldstein (N.Y. Bar, Admitted Sept. 2003)

Laura Napoli (N.Y. Bar, Admitted Feb. 2011)
STUDENT PRESS LAW CENTER
1101 Wilson Boulevard, Suite 1100
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