
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

JENNIFER KEETON,	 *
*

Plaintiff,	 *
*

V.	 *
*

MARY JANE ANDERSON-WILEY, 	 *

et al..,	 *
*

Defendants.	 *

0 RD E R

CV 110-099

Presently pending before the Court is Defendants' second

motion for more definite statement or, in the alternative, motion

to dismiss. (Doc. no. 83.) Upon careful consideration of the

matter, the motion to dismiss is GRANTED.

I. BACKGROUND

This is a civil rights suit, brought pursuant to 42 U.S.C. §

1983,' challenging the constitutionality of certain policies adopted

and actions taken by representatives of Augusta State University

("ASU") and members of the Board of Regents of the University

System of Georgia. The facts as alleged in the amended complaint

1 "Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress . . .
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(doc. no. 82) are as follows.2

Jennifer Keeton was formerly enrolled as a graduate student in

the ASU College of Education's Counselor Education Program (the

"Counselor Program"), a master's degree program "designed to train

professional counselors at the graduate level in the

specializations of School Counseling and Community Counseling."

(ASU Counselor Education Program Student Handbook [hereinafter

"Counselor Program Handbook"] at 4; Am. Compi. ¶ 5.) The Counselor

Program is accredited by the Council for the Accreditation of

Counseling and Related Educational Programs ("CACREP"); only about

half of the counseling programs in the country have achieved this

designation .3 (Counselor Program Handbook at 9.) Keeton began her

studies in the Counselor Program in the fall of 2009, but she was

dismissed in December 2010 following her refusal to abide by a

remediation plan crafted by faculty members to address purported

concerns regarding her professional competence. (Am. Compl. ¶ 15.)

Keeton, who describes herself as a devout Christian, believes

that gender is a fixed and binary attribute (i.e., male/female),

but that sexual behavior is instead a matter of personal election.

(Id. 11 14, 16.) To be more precise, Keeton ascribes absolute

truth to the proposition that homosexuality is an immoral lifestyle

choice rather than an immutable state of being, and she endorses a

2 When ruling on a motion to dismiss, the court must accept all facts
alleged in the complaint as true and must construe all reasonable inferences
in the light most favorable to the nonmoving party. See Hoffman-Pugh v.
Ramsey, 312 F.3d 1222, 1225 (11th Cir. 2002)

Graduating from a CACREP accredited school is a requirement for
obtaining a professional counselor license in Georgia.

2
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universal moral prescription against homosexual conduct. 	 (Id. ¶

108.) According to Keeton, her opinions regarding homosexuality

derive from her Christian faith. (Id. ¶1 16, 108.) She

occasionally communicated these opinions both in class discussions

and written assignments, as well as to persons outside of the

classroom. (Id. ¶ 16.) And while she communicated to faculty that

she believes in the dignity of all persons, she also stated that

she would not condone the propriety of homosexual relations or a

homosexual identity in a counseling situation. (Id. ¶ 100.) The

university response to Keeton's communications, and the policies

relied upon therein, form the heart of this controversy.

A. The Remediation Plan and the First Meeting with Faculty

After Keeton completed her first academic year in the

Counselor Program, Dr. Mary Jane Anderson-Wiley, an associate

professor in the ASU College of Education, scheduled a meeting with

Keeton to discuss her progress. (Id. ¶I 6, 23.) The meeting was

held on May 27, 2010, and, in addition to Keeton and Dr. Anderson-

Wiley, was attended by two assistant professors in the College of

Education - Dr. Paulette Schenk and Dr. Richard Deaner. (Id. ¶1 7-

8, 26.) At the meeting, Keeton was presented with a remediation

plan drafted by these faculty members to address concerns about her

ability to become an effective counseling practitioner. (Id. ¶ 27)

The remediation plan states that such plans "exist[] to provide

students with feedback when behavior is inconsistent with

(professional] dispositions and expectations." 	 (1emediation Plan

3

Case 1:10-cv-00099-JRH-WLB   Document 90   Filed 06/22/12   Page 3 of 65



at 2.)	 The remediation plan notes Keeton's "strong enthusiasm,

interest, and desire to succeed" (id. at 3), but nevertheless

points to the poor quality of her writing assignments and her

outspoken disagreement with GLBTQ (gay, lesbian, bisexual,

transsexual, queer/questioning) lifestyles as cause for concern.

(Id. at 3-4)

According to the remediation plan, unsolicited reports from

another student indicated that Keeton had expressed interest in

conversion therapy for GTJBTQ populations and had tried to convince

other students to support her views. (Id. at 3.) This evidence,

coupled with Keeton's statements in class and in her written

assignments, apparently troubled certain members of the faculty.

(Id.) The remediation plan explains that Keeton's conduct and

statements regarding human sexuality are professionally suspect -

that is, the statements conflict with professional ethical

standards and psychological research, and, moreover, studies have

even indicated that conversion therapy could harm clients. (Id. at

3-4.)

The remediation plan cites professional ethical standards

promulgated by two independent professional counseling

organizations - the American Counseling Association Code of Ethics

(the "ACA Code") and the American School Counselor Association

Ethical Standards (the "ASCA Code") - as the grounds for its

implementation. The preamble to the ACA Code, as quoted by the

remediation plan, provides in part: "Counselors do not condone or

engage in discrimination based on . . . gender, gender identity,

4
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[or] sexual orientation 	 .	 ." (Remediation Plan at 3; see also

ACA Code I C.5.) Similarly, the ASCA Code states:
Each person has the right to be respected, be treated
with dignity and have access to a comprehensive school
counseling program that advocates for and affirms all
students from diverse populations regardless of
sexual	 orientation,	 gender,	 [or]	 gender
identity/expression .

(Remediation Plan at 3; see also ASCA, Preamble.) Though not

specifically referenced by the remediation plan, ASU's Counselor

Program Handbook, the terms of which define and govern the

operation of the Counselor Program (Am. Compi. ¶ 19), is similarly

framed.	 It states variously that degree candidates must

"demonstrate competency involving issues in multicultural

counseling" (Counselor Program Handbook at 6); "exhibit[]

responsiveness to students as diverse individuals including their

personal lives and experiences" (id. at 13); "be able to show that

they can positively impact students' academic, career, and

personal/social development" (id. at 19); and "demonstrate the

dispositions (emotions, values, ethics, etc.) expected of all

professional educators" (id. at 63).

The remediation plan explains that Keeton's outspoken opinions

on homosexuality conflicted with the ethical expectations of a

professional counselor, raising questions as to her "ability to

become an effective practitioner in the counseling field without

more deliberate and intentional action to further develop her

multicultural counseling awareness, knowledge, and skills

specifically towards working with GLBTQ populations." (Remediation

5
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Plan at 4.) Building upon apparent concern that Keeton's "lack of

awareness of how her beliefs may negatively impact future clients"

(id.), the remediation plan enumerates eleven specific action items

for Keeton to complete.	 Five of these items are devoted to

cultivating "multicultural competence" and developing

"understanding and empathy" regarding GIjBTQ populations, while the

other six target improvement in her writing ability. (Id. at 4-5.)

Specifically, with respect to the former, the plan calls for

Keeton to:

(1) Attend at least three workshops emphasizing "cross-
cultural communication, developing multicultural
competence, or diversity sensitivity training toward
working with GLBTQ populations";

(2) Read "at least ten articles in peer-reviewed
counseling or psychological journals that pertain to
improving counseling effectiveness with GLBTQ
populations";

(3) Work to 'increase exposure and interaction with gay
populations," for instance, by attending the Gay Pride
Parade in Augusta;

(4) Familiarize herself "with the ALGBTIC 4 Competencies
for Counseling Gays and Transgender Clients"; and

(5) Submit monthly papers "summarize 1:ingj what she
learned from her research, how her study has influenced
her beliefs, and how future clients may benefit from what
she has learned."

(Id. at 5.) The remediation plan makes clear that failure to

complete its requirements by December 2010 would result in Keeton's

dismissal from the Counselor Program. (Id.)

Drs. Anderson-Wiley, Schenck, and Deaner discussed the plan

with Keeton during their meeting, with most of the discussion

' Association for Lesbian, Gay, Bisexual, & Transgender Issues in
Counseling. The ALGBTIC is a certified division of the ACA.

6
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revolving around her opinions on gender and sexuality. (Am. Compi.

¶ 38.) Though she denied having ever specifically espoused

conversion therapy (id. ¶ 40), Keeton reiterated her belief, which

she accredits to biblical teaching, that homosexuality is an

immoral personal choice (Id. ¶ 43). 	 But Keeton nevertheless

maintained that her outspoken opinions on GLJBTQ issues would not

render her professionally incompetent as a counselor. (Id. ¶ 42..)

In response, Dr. Anderson-Wiley and Dr. Schenck opined that Keeton

was prejudiced and explained to her that, as a professional, she

had to recognize limits on what she could express even outside the

classroom or counseling room. (Id. ¶J 41, 49..) Dr. Anderson-Wiley

stated that "Christians see th[e GL1BTQ] population as sinners" (Id.

¶ 44), and informed Keeton that she had a choice - to conform her

professional conduct to either the Bible or professional behavioral

standards (Id. ¶ 46). Keeton stated that ultimately her fidelity

was to the Bible (Id. ¶ 47), to which Dr. Schenck responded: "You

couldn't be a teacher, let alone a counselor, with those views"

(id. ¶ 48). The faculty members then suggested that, should she

choose to leave ASU, Keeton had other educational options,

including pursuing a degree through a Christian counseling program.

(Id. ¶ 52.) At the meeting's conclusion, Keeton was asked to sign

the remediation plan. 	 (Id. ¶ 53.) Keeton stated that she needed

more time to carefully consider its requirements, and the faculty

members obliged.	 (Id. ¶11 55-56.)

7
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B. The Second Meeting with Faculty

A second meeting was planned and later scheduled for June 10,

2010. (Id. ¶ 56.) At the second meeting, Keeton informed the

faculty members present - once again, Drs. Anderson-Wiley, Schenck,

and Deaner that she was willing to sign the remediation plan.

(Id. 11 61-62.) When asked why she had elected to do so, Keeton

stated that she had determined that she could affirm both her

biblical values and the dignity of her clients, and expressed her

desire to complete the counseling program at ASU. (Id. ¶ 63.) Dr.

Anderson-Wiley and Dr. Schenck voiced some concern that Keeton may

have been motivated by an interest in completing the Counselor

Program and obtaining her degree rather than a genuine willingness

to reconsider her approach to GLBTQ issues. (Id. ¶ 64.) As Dr.

Schenck explained it, more than a superficial change was required -

the faculty wanted Keeton to understand that if she voiced her

opinions on the propriety of homosexual relations in a counseling

situation she could harm clients. (Id. IT 65, 71.) Keeton

indicated that she understood her role as counselor was not to re-

order the lives of her clients, and at the end of the meeting

Keeton signed the remediation plan. (Id. IT 73, 75.)

C. Revocation of Consent

On June 14, 2010, just days after signing the remediation

plan, Keeton sent an email to Drs. Anderson-Wiley, Schenck, and

Deaner in which she withdrew her consent to the remediation plan.

(Id. ¶ 76.) Keeton explained:

8
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I have been doing a lot of thinking since our meeting
when we talked about the remediation plan. At the

meeting, Dr. Anderson-Wiley and Dr. Schenck said it
seemed like I was agreeing to the plan because I wanted
to continue in the counseling program, not because I was
willing to really consider changing my biblical views.
That is true. I have thought all along that I am truly
able to affirm the dignity of all my clients and give
respect to them without agreeing that their sexual
behaviors are right or healthy. That's why I thought I
could sign the plan to stay in the program, and show you
that my views are consistent with counseling goals.

I do want to get through the program and become a
competent counselor. But after thinking more about all
that was said at the meeting about needing to change
certain views, I know I can't do that. My Christian
moral views are not just about me. I think the Bible's
teaching is true for all people, and it shows the right
way to live. I don't think these views get in the way of
ethical counseling. I really want to stay in the
program, but I don't want to have to attend all the
events about what I think is not moral behavior, and then
write reflections on them that don't meet your standards
because I haven't changed my views or beliefs, as stated
in these papers or at our meetings . . . . My biblical
views won't change.

(Id.) Dr. Anderson-Wiley and Dr. Schenck promptly responded, the

latter indicating in a reply email that Keeton had misunderstood

the import of their discussions and the remediation plan. Dr.

Schenck explained to Keeton:

Jennifer, you misinterpreted what I was saying. I do not
expect you to change your personal beliefs and values.
What is the issue is if you believe your personal beliefs
and values should be the same beliefs and values for all
people. This is the unethical part - applying your own
personal beliefs and values on other people and not truly
accepting that others can have different beliefs and
values that are equally valid as your own.

(Id. ¶ 78.)

After several follow up exchanges between Dr. Anderson-Wiley

and Keeton, a third meeting was scheduled to discuss and clarify

9

Case 1:10-cv-00099-JRH-WLB   Document 90   Filed 06/22/12   Page 9 of 65



Keeton's status in the Counselor Program. (Id. Tj 79-81.)

D. The Third Meeting with Faculty

On June 22, 2010, Keeton again met with Drs. Anderson-Wiley,

Schenck, and Deaner. (Id. ¶ 82.) Keeton was read and presented

with an addendum to the remediation plan prepared by Dr. Anderson-

Wiley to clarify the faculty's position. (Id. ¶ 83.) With limited

exceptions, the addendum is quoted at length:

The content of your moral or religious beliefs is not in
question.	 Everyone is entitled to have and abide by
beliefs of their own choosing.	 We all hold personal
values that have been shaped and influenced by a variety
of factors;	 our families, our upbringing, our
spirituality, our society.

What the faculty questions is your ability to maintain
ethical behavior in all counseling situations.
[Tihe American Counseling Association (ACA) Code of
Ethics, (2005) states that the "primary responsibility of
counselors is to respect the dignity and to promote the
welfare of clients." Adhering to this first and most
fundamental principle of the ethical code means putting
the client's welfare at the forefront of your
interactions, respecting diversity, and being aware of
your own needs and values.

Concerns related to your ability to maintain ethical
behavior in all counseling situations arose through
faculty interactions with you during classes, papers
written by you for classes, and behaviors toward and
comments to fellow students in your classes.

[Your] Statements indicate that you think certain people
should act in accordance with your moral values, and/or
that your beliefs are in some way to [sic] superior to
those of others. The belief that you possess a special
knowledge about the way that other people should live
their lives, and that others need to adopt a similar set
of values contradicts the core principles of the American
Counseling Association and American School Counselor
Association Codes of Ethics, which define the roles and
responsibilities of professional counselors. . .
According to these codes, professional counselors must

10
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honor and respect the inherent right of clients to make
decisions for themselves and must impartially assist them
in this endeavor. Counselors are expected to remain
objective in their work and not impose their values on
others, thereby helping clients determine their own
course of action rather than imposing direction on how or
what they decide.

The ASTJ Counselor Education program is committed to
ensuring that graduates both understand and can fulfill
their obligations to set personal values aside and
empower clients to solve their own problems.
[F] acuity have a duty to ensure that those completing our
program will affirm and abide by these ethical codes in
all counseling situations.

Although the remediation plan focuses on improving your
ability to work effectively with gay, lesbian, bisexual,
transgender and questioning (GLBTQ) persons, it is
intended to apply to the broader context of multicultural
competence. If a counselor cannot realistically set his
or her values aside in working with GLBTQ persons, how
will he or she be able to counsel other diverse
populations in an ethical manner, including anyone who
may see the world differently from the counselor's point
of view. You state in your email "I don't want to attend
all the events about what I think is not moral behavior."
This statement suggests that you may have significant
difficulties listening to, being in proximity to,
attending to, and, therefore, counseling people who
display behaviors that you consider immoral.

Your statements indicate that you believe that a
counselor's role is to enlighten clients about what the
counselor believes to be right and to Set them on a path
that is consistent with your values. If you were
enrolled in a Christian counselor training program, this
would not be a conflict, since clients seeking Christian
counseling could reasonably expect their counselor to
share and promote their common religious views. However,
because you are enrolled in a counselor training program
that is preparing you for work in public settings, the
line between your professional role and your personal
beliefs needs to be very clear.

The counseling profession requires its practitioners to
recognize that people set and adhere to their own moral
compass. The professional counselor's job is to help
clients clarify their current feelings and behaviors and
to help them reach the goals that they have determined
for themselves, not to dictate what those goals should

11
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be, what morals they should possess, or what values they
should adopt.

Again, the intent of the remediation plan is not
necessarily to alter your views about sexual orientation,
or about any of your personal beliefs. It is rather to
help you clarify your own values and develop an awareness
of your own personal biases and prejudices, so that when
your values come into conflict with those of your clients
you will be able to respond appropriately, recognizing
that the client's values should always be upheld, not
questioned or altered. In this way you will be able to
respond in an ethical manner and avoid imposing your
personal values on the client. In the process, you will
hopefully develop a deeper understanding of the client's
worldview and be able to reflect it back to the client,
no matter how challenging it may be to your own
worldv±ew.

(Remediation Addend. at 1-2.)

Following presentation of the addendum, Dr. Schenck explained

to Keeton that she was free to have points of view about how she

should conduct and define herself, but that she could not impose

her own standards on others. To demonstrate the point, Dr. Schenck

used an analogy: while she might personally oppose abortion, she

would affirm, rather than morally condemn, a client's right to

choose an abortion. (Am. Compi. 111 90-91.) In response, Keeton

unequivocally stated that she would not in a counseling session

agree with the propriety of homosexual relations, nor affirm the

propriety of a client's pursuit of, or self-identification with,

such relations. (Id. ¶ 100.) After stressing the negative

personal consequences that could result from this scenario, Dr.

Anderson-Wiley informed Keeton that if she proved unable to support

homosexual relationships in a professional setting she would not be

able to successfully complete the remediation plan and the

12
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Counselor Program.	 (Id. ¶] 101, 104.)

After some deliberation, Keeton once again agreed to complete

the remediation plan, initialing a handwritten summary of the

meeting which stated, in part: "Jen seems to understand the

faculty's concern about the ethical violation of imposing one's

values on a client. . . . [Sihe recognizes that through the

remediation plan she may further learn to separate personal values

and beliefs from those of the client so that she may attend to

need of future clients in an ethical manner." (Id. ¶ 106 (emphasis

in original)). The faculty members later presented a copy of the

addendum to Dr. Wayne Lord, Chairman of the ASU Department of

Educational Leadership, Counseling and Special Education,

explaining their intent to subject Keeton to the remediation plan

and dismiss her from the Counselor Program in the event she failed

to comply. Dr. Lord concurred in and authorized this course of

action.	 (Id. ¶ 107.)

E. Final Refusal of Consent

Less than a week after the third meeting, on June 26, 2010,

Keeton emailed Drs. Anderson-Wiley, Schenck, and Deaner to

communicate her refusal to complete the remediation plan. (Id. ¶

108.) Keeton stated:

At times you said that I must alter my beliefs because
they are unethical. Other times you said that I can keep
my beliefs so long as they are only personal and I don't
believe that anyone else should believe like me. But
that is just another way of saying that I must alter my
beliefs, because my beliefs are about absolute truth. I
understand the need to reflect clients' goals and to

13
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allow them to work toward their own solutions, and I know
I can do that.

I know there is often a difference between personal
beliefs and how a counseling situation should be handled.
But in order to finish the counseling program you are
requiring me to alter my objective beliefs and also to
commit now that if I ever may have a client who wants me
to affirm their decision to have an abortion or engage in
gay, lesbian, or transgender behavior, I will do that. I
can't alter my biblical beliefs, and I will not affirm
the morality of those behaviors in a counseling
situation.

I don't want any more meetings. My final answer is that
I am not going to agree to a remediation plan that I
already know I won't be able to successfully complete.

(Id.) Keeton did not complete any of those portions of the

remediation plan pertaining to GLBTQ issues, and this lawsuit

ensued.

F. Procedural History

On July 21, 2010, within a month after her final refusal to

complete the rernediation plan, Keeton filed suit in this Court

seeking declaratory, injunctive, and monetary relief. She named as

Defendants the following representatives of ASU, in both their

individual and official capacities: Dr. Anderson-Wiley, Dr.

Schenck, Dr. Deaner, Dr. Lord, Dr. Gordon Eisenrnan, Dean of the

College of Education, and Dr. William A. Bloodworth, Jr., President

of ASU. Also named as Defendants in the suit, in official capacity

only, are members of the Board of Regents of the University System

of Georgia. Simultaneously with the filing of her complaint,

Keeton moved for a preliminary injunction prohibiting the

University and its representatives from (1) requiring her to

14

Case 1:10-cv-00099-JRH-WLB   Document 90   Filed 06/22/12   Page 14 of 65



complete the remediation program and (2) dismissing her from the

Counselor Program. (Doc. no. 3.) In an Order recently affirmed by

the Eleventh Circuit, 5 this Court denied the motion for preliminary

injunction. (Doc. no. 48.) Keeton was subsequently dismissed from

the Counselor Program in December 2010 because of her noncompliance

with the remediation plan. (Am. Compi. ¶ ill; see also P1. Ex. E.)

Following Defendants' first motion for dismissal or more

definite statement (doc. no. 58), Keeton was ordered to remedy

certain pleading deficiencies (doc. no. 81). She has done so

through the filing of her amended complaint, wherein she alleges

that imposition of the remediation plan violated her constitutional

rights as set out under the First and Fourteenth Amendments. She

also claims that policies incorporated into the Counselor Program

are overbroad in violation of the First Amendment and

unconstitutionally vague in violation of Fourteenth Amendment due

process. In response, Defendants filed a second motion to dismiss

for failure to state a claim pursuant to Federal Rule of Civil

Procedure 12(b) (6). 	 (Doc. no. 83.)	 The parties have filed their

briefs and the motion is ripe for consideration.

II. MOTION TO DISMISS STANDARD

In considering a motion to dismiss under Rule 12(b) (6), the

court tests the legal sufficiency of the complaint, not whether a

plaintiff will ultimately prevail on the merits. Scheur v. Rhodes,

416 U.S. 232, 236 (1974) . The court must accept as true all facts

Keeton v. Anderson-Wiley, 664 F'.3d 865 filth Cir. 2011)

15
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alleged in the complaint and construe all reasonable inferences in

the light most favorable to the plaintiff. 	 See Hoffman-Pugh v.

Ramsey, 312 F.3d 1222, 1225 (11th Cir. 2002) The court, however,

need not accept the complaints legal conclusions as true, only its

well-pled facts. Ashcroft v. Iqbal, 556 U.S. 662, 129 S. Ct. 1937,

1949-50 (2009)

A complaint also must "contain sufficient factual matter,

accepted as true, 'to state a claim to relief that is plausible on

its face." Id. at 1940 (citing Bell Atl. Corp. v. Twombly, 550

U.S. 544, 570 (2007)). That is, the plaintiff is required to plead

"factual content that allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleged."

Id. Although there is no probability requirement at the pleading

stage, "something beyond . . . mere possibility . . . must be

alleged." Twombly, 550 U.S. at 556-57 (citing Durma Pharm., Inc.

v. Broudo, 544 U.S. 336, 347 (2005)).

While a court reviewing a motion to dismiss is ordinarily

limited in its review to the face of the complaint, "where the

plaintiff refers to certain documents in the complaint and those

documents are central to the plaintiff's claim, then the Court may

consider the documents part of the pleadings for purposes of Rule

12(b) (6) dismissal." Brooks v. Blue Cross and Blue Shield of Fla.,

Inc., 116 F.3d 1364, 1369 (11th Cir. 1997); see also Fed. R. Civ.

P. 10(c) . Keeton has incorporated into her amended complaint

several written documents - for example, the Counselor Program

policies she challenges, the remediation plan, and the remediation

16
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plan. addendum. The authenticity of these documents has not been

contested and their centrality to this action is obvious. These

documents have, therefore, been considered in the Court's analysis.

III. DISCUSSION

On the most casual inspection, this case may set itself up as

a public Contest of values. It decidedly is not. Indeed, when

distilled, the facts of this case are rather arid. Baldly stated

in outline, they amount to no more than this: a student enrolled

in a professional graduate program was required to complete a

course of remediation after being cited for purported professional

deficiencies by educators in her chosen field of study; she refused

to do so and was dismissed from the program. To reiterate an

admonishment articulated by this Court in an earlier order, "[t]his

case is only about the constitutionality of the actions taken by

Defendants regarding Keeton within the context of Keeton's

Counselor Education masters degree program at [ASU], and no more."

(Doc. no. 48 at 2.)

The central issue before the Court, though by no means simple,

is straightforward - that is, whether, according to Keeton's

allegations, the actions of ASU faculty and officials and the

policies they relied upon trespassed boundaries set by the First

and Fourteenth Amendments. Applying the prevailing law to the

facts alleged, the Court concludes that they did not.

Defendants contend that Keeton has failed to state a claim,

but in any event, they have raised the affirmative defenses of

17
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Eleventh Amendment immunity and qualified immunity. 	 The Court

begins here.

A. Affirmative Defenses

1. Eleventh Amendment Immunity

The Supreme Court has held that, "absent waiver by the State

or valid congressional override, the Eleventh Amendment bars a

damages action against a State in federal court."	 Kentucky v.

Graham, 473 U.S. 159, 169 (1985) . "This rule applies whether the

action is instituted against a state, a state agency or

instrumentality, or a state official," i.e., whenever the state is

the real, substantial party in interest. 6 Harden v. Adams, 760 F.2d

1158, 1163 (11th Cir. 1985) . A claim waged against a state

official seeking prospective injunctive relief rather than damages,

however, is not barred by the Eleventh Amendment. Ex parte Young,

209 U.S. 123, 158-60 (1908) . The reason being that "when a federal

court commands a state official to do nothing more than refrain

from violating federal law, he is not the State for sovereign-

immunity purposes." Va. Office for Prot. and Advocacy v. Stewart,

131 S. Ct. 1632, 1638 (2011).

The Eleventh Amendment is not applicable in this case. Keeton

is seeking declaratory, injunctive, and monetary relief; however,

her claims for damages are expressly limited to "those Defendants

named in their individual capacities."	 (Am. Compi. IT E, F

(emphasis added) .) 	 Because no damages are sought from any

There is no dispute that all Defendants in this case are state
officials.
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Defendants in their official capacities, the Eleventh Amendment

does not bar any of Keeton's claims.

2. Qualified Immunity

Qualified immunity is a judicially created affirmative defense

under which "government officials performing discretionary

functions generally are shielded from liability for civil damages

insofar as their conduct does not violate clearly established

statutory or constitutional rights of which a reasonable person

would have known." Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

Qualified immunity is more than a defense to liability, it is

actually "an entitlement not to stand trial or face the other

burdens of litigation." Harbert Int'l, Inc. v. James, 157 F.3d

1271, 1280 (11th Cir. 1998) (quoting Behrens v. Pelletier, 516 U.S.

299, 306 (1996)) . "The purpose of qualified immunity is to allow

government officials to carry out their discretionary duties

without the fear of personal liability or harassing litigation."

McClish v. Nugent, 483 F.3d 1231, 1237 (11th Cir. 2007) (internal

quotations omitted). To this end, qualified immunity protects "all

but the plainly incompetent or those who knowingly violate the

law." Malley v. Briggs, 475 U.S. 335, 341 (1986).

The validity of a qualified immunity defense is measured using

a sequential analysis. "First, the [defendant] must prove that the

allegedly unconstitutional conduct occurred while he was acting

within the scope of his discretionary authority." Harbert Int'l,

Inc., 157 F.3d at 1281. Then, if the defendant is successful, the

burden shifts to the plaintiff to show that "(1) the defendant
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violated a constitutional right, and (2) this right was clearly

established at the time of the alleged violation." Holloman ex

rel. Holloman v. Harland, 370 F.3d 1252, 1264 (11th Cir. 2004)

But depending on the unique circumstances presented in each case,

courts are "permitted to exercise their sound discretion" in

deciding which of the two prongs of this latter step should be

addressed first. Pearson v. Callahan, 555 U.S. 223, 236 (2009);

accord Oliver v. Fiorino, 586 F.3d 898, 905 (11th Cir. 2009).

There is no doubt that Defendants acted within the scope of

their discretionary authority at all times relevant to this action.

With the burden squarely on Keeton to overcome qualified immunity,

then, the first question is whether she has alleged sufficient

facts to reasonably suggest a constitutional violation. Because

the Court answers that question negatively, it need not address

whether Keeton's rights were clearly established. The claims fail

on the merits, as explained below .7

B. Keeton's Constitutional Claims

Keeton has facially challenged policies incorporated into the

Counselor Program as well as the specific application of those

policies to her through imposition of the remediation plan. The

facial challenges are addressed first.

1. Facial Challenges to Counselor Program Policies

"[A] facial challenge, as distinguished from an as-applied

Because the claims fail on the merits rather than through application
of the qualified immunity defense, all claims - individual as well as
official capacity claims - are DISMISSED.
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challenge, seeks to invalidate a state regulation itself."	 DA

Mortg., Inc. v. City of Miami Beach, 486 F.3d 1254, 1262 (11th Cir.

2007) (emphasis added). Put another way, a party asserting a

facial challenge to a state regulation seeks "not only to vindicate

[her] own rights, but also those of others who may be adversely

impacted by the [regulation] ." Id. Facial challenges are

generally disfavored as a matter of law. Washington State Grange

v. Washington State Republican Party, 552 U.S. 442, 450 (2008) . To

begin with, "[c]la±ms of facial invalidity often rest on

speculation . . . rais [ ing] the risk of premature interpretation of

statutes on the basis of factually barebones records." Id.

(internal quotation marks omitted). In addition, such challenges

"run contrary to the fundamental principle of judicial restraint

that courts should neither anticipate a question of constitutional

law in advance of the necessity of deciding it nor formulate a rule

of constitutional law broader than is required by the precise facts

to which it is to be applied." Id. (internal quotation marks

omitted) . Taking account of these risks, the general rule is that

a plaintiff asserting a facial challenge to a state regulation

"bears the burden of proving that the law could never be applied in

a constitutional manner." DA Mortg., Inc., 486 F.3d at 1262

(emphasis added); see also Village of Hoffman Estates v. Flipside,

Hoffman Estates, Inc., 455 U.S. 489, 494 n..5 (1982) ("A 'facial'

challenge . . . means a claim that the law is 'invalid in toto -

and therefore incapable of any valid application." (quoting

Steffel v. Thompson, 415 U.S. 452, 474 (1974)))
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Keeton has facially challenged certain portions of three

separate Program policies: (1) the ACA Code, (2) the ASCA Code, and

(3) the Counselor Program Handbook. These policies work together -

the ACA and ASCA Codes, issued by independent professional

organizations but incorporated into the Counselor Program,

articulate standards of professional counselor conduct, while the

Program Handbook provides a mechanism for evaluation of student

development and remediation in the event that a student does not

satisfactorily abide by those standards.

a. The Policies

The natural place to begin is with the text of the challenged

policy sections, which read as follows:

i. The ACA Code

The Code establishes principles that define ethical
behavior and best practices of association members.

A.l.a. Primary Responsibility

The primary responsibility of counselors is to respect
the dignity and to promote the welfare of clients.

A.4.a. Avoiding Harm

Counselors act to avoid harming their clients, trainees,
and research participants and to minimize or to remedy
unavoidable or unanticipated harm.

A.4.b. Personal Values

Counselors are aware of their own values, attitudes,
beliefs, and behaviors and avoid imposing values that are
inconsistent with counseling goals. Counselors respect
the diversity of clients, trainees, and research
participants.

C.5. Nondiscrimination
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Counselors do not condone or engage in discrimination
based on age, culture, disability, ethnicity, race,
religion/spirituality, gender, gender identity, sexual
orientation, marital status/partnership, language
preference, socioeconomic status, or any basis proscribed
by law. Counselors do not discriminate against clients,
students, employees, supervisees, or research
participants in a manner that has a negative impact on
these persons.

Section H, Resolving Ethical Issues - Introduction

Counselors behave in a legal, ethical, and moral manner
in the conduct of their professional work.

(ACA Code.)

ii. The ASCA Code

Preamble

Professional school counselors are advocates, leaders,
collaborators and consultants who create opportunities
for equity in access and success in educational
opportunities by connecting their programs to the mission
of schools and subscribing to the following tenets of
professional responsibility:

Each person has the right to be respected, be
treated with dignity and have access to a
comprehensive school counseling program that
advocates for and affirms all students from diverse
populations regardless of ethnic/racial status, age,
economic status, special needs, English as a second
language or other language group, immigration
status,	 sexual	 orientation,	 gender,	 gender
identity/expression,	 family	 type,	 religious/
spiritual identity and appearance.

A,.l. Responsibilities to Students

The professional school counselor:

a. Has a primary obligation to the student, who is
to be treated with respect as a unique individual.

b. Is concerned with the educational, academic,
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career, personal and social needs and encourages the
maximum development of every student.

c. Respects the student's values and beliefs and
does not impose the counselor's values.

d. Is knowledgeable of laws, regulations and
policies relating to students and strives to protect
and inform students regarding their rights.

E.2. Diversity

The professional school counselor:

a. Affirms the diversity of students, staff and
families.

b. Expands and develops awareness of his/her
attitudes and beliefs affecting cultural values and
biases and strives to attain cultural competence.

c. Possesses knowledge and understanding about how
oppression, racism, discrimination and stereotyping
affects her/him personally and professionally.

d. Acquires educational, consultation and training
experiences to improve awareness, knowledge, skills
and effectiveness in working with diverse
populations: ethnic/racial status, age, economic
status, special needs, ESL or ELL, immigration
status,	 sexual	 orientation,	 gender,	 gender
identity/expression,	 family	 type,	 religious/
spiritual identity and appearance.

(ASCA Code.)

iii. The ASU Counselor Program Handbook

I. Candidate Performance

Standard I: Candidate Knowledge, Skills, and Dispositions

The [Counselor Program] has a professional responsibility
to assure that its graduates are of the highest quality.

C. Dispositions of ALL Candidates: Candidates are
familiar with the dispositions expected of professionals.
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Their work with students, families, and communities
reflects the dispositions delineated in professional,
state, and institutional standards..

Candidates: (both initial/advanced & Ed. Leadership,
Counseling)

1. demonstrate the dispositions (emotions, values,
ethics, etc.) expected of all professional educators
(as delineated in professional, PSC, BOR standards)

2. recognize when their own dispositions may need
to be adjusted

3. develop plans for adjusting dispositions (that
they have recognized as needing adjustment)

Procedural Guidelines for the Evaluation and Retention of
Students Pursuing the Master's Degree in Counselor

Education

When a student's progress is not satisfactory on
interpersonal or professional criteria unrelated to
academic performance, she or he may be placed on
remediation status. In this event, the following process
will occur:

The student will receive a Remediation Plan from her or
his advisor (which has been developed after a personal
conference with the advisor and another faculty
member(s)) outlining the faculty's concerns and stating
that the student has been placed on remediation status.
In addition, the Remediation Plan will delineate what
conditions the student must meet to be removed from
remediation status. The student will also be informed of
the consequences of the failure to comply with the
outlined conditions, including the possibility that the
student will be dropped from the Program.

At the end of the remediation period, the faculty will
again assess the student's progress on the Remediation
Plan and will inform the student (in writing) of their
evaluation.	 It is common for a remediat±on period to
last one semester. Usually, a student is either
reinstated fully or is terminated from the Program at
this time . . .

(Counselor Program Handbook at 27, 63.)
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Keeton has facially challenged the quoted provisions as

overbroad in violation of the First Amendment and as unduly vague

in violation of the Fourteenth Amendment. The Court begins with

the First Amendment challenge. See Village of Hoffman Estates, 455

U.S. at 494 ("In a facial challenge to the overbreadth and

vagueness of a law, a court's first task is to determine whether

the enactment reaches a substantial amount of constitutionally

protected conduct[,] . . . [t]he court should then examine the

facial vagueness challenge . - . ." (footnotes omitted)).

b. First Amendment Overbreadth Challenge

Keeton contends that the challenged policies are overbroad and

operate to chill protected speech by discouraging her and other

students from exercising First Amendment expressive rights for fear

of penalty. The Court disagrees.

The First Amendment, applicable to the states via

incorporation under the Due Process Clause of the Fourteenth

Amendment, Near v. Minnesota, 283 U.S. 697, 707 (1931), provides

that government shall not prohibit the free exercise of religion or

abridge the freedom of speech. U.S. Const. amend I. A limited

exception to the general rule noted above regarding facial

challenges has been carved out for such challenges brought pursuant

to the First Amendment. Under the so-called "overbreadth

doctrine," rather than bearing the burden of showing that all

applications of the challenged regulation are invalid, as is the

case with most facial challenges, a plaintiff asserting a facial

challenge under the First Amendment need only show that "a
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'substantial number' of its applications are unconstitutional,

'judged in relation to the statutes plainly legitimate sweep."

Washington State Grange, 552 U.S. at 449 n. 6 (quoting New York v.

Ferber, 458 U.S. 747, 769-71 (1982)) (emphasis added). The

overbreadth doctrine attempts to strike a careful balance between

"the 'harmful effects' of 'invalidating a law that in some of its

applications is perfectly constitutional' against the possibility

that the threat of enforcement of an overbroad law [will] dete[r]

people from engaging in constitutionally protected speech.'"

United States v. Stevens, 130 S. Ct. 1577, 1594 (2010) (Auto, J.,

dissenting) (quoting United States v. Williams, 553 U.S. 285, 292

(2008))

The reduced showing required to prevail on a facial challenge

on First Amendment grounds reflects the importance of free speech

in our constitutional system, see Thornhill V. State of Alabama,

310 U.S. 88, 95 (1940) (applying overbreadth analysis where First

Amendment rights are implicated because "safeguarding of these

rights to the ends that men may speak as they think on matters

vital to them and that falsehoods may be exposed through the

processes of education and discussion is essential to free

government"), and recognizes that when broadly written even

legitimate regulations may, by their very existence, unduly chill

constitutionally protected expression, see Members of City Council

of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 799 (1984)

Moreover, because free speech and the exchange of ideas is "the

lifeblood of academic freedom," the overbreadth doctrine "may be
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appropriately utilized in the school setting." DeJohn v. Temple

Univ., 537 F.3d 301, 313-14 (3d Cir. 2008). Notwithstanding the

doctrine's slightly relaxed threshold, however, it remains 'strong

medicine that is [to be] used sparingly and only as a last resort."

New York State Club Ass'n, Inc. v. City of New York, 487 U.S. 1, 14

(1988) (internal quotations omitted). Thus, to succeed on an

overbreadth challenge the plaintiff 'must demonstrate from [1] the

text of [the challenged regulation] and from [2] actual fact that a

substantial number of instances exist in which the Law cannot be

applied constitutionally." Id.

Before examining the chilling effect of the policies at issue

the Court notes at the outset that they have a plainly legitimate

sweep, a notion that Keeton does not directly contest. The

Counselor Program's charge is to train and prepare students to

become licensed professional counselors, and to this end ASU

faculty and officials have incorporated into the Program

professional codes of conduct applicable to practicing counselors.

Indeed, adoption of the professional codes and the concomitant

remediation mechanism were measures animated in large part by the

desire to obtain and maintain the Counselor Program's professional

accreditation - an important designation that assures students,

employers, and the public that its curriculum meets professional

standards.	 The legitimate sweep of the Program's policies

therefore cannot be doubted. See Keeton v. Anderson-Wiley, 664

F.3d 865, 877 (11th Cir. 2011) (noting that the Eleventh Circuit

'has recognized the government's power to regulate the speech of
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those it places in its own counseling program"); Ward v. Polite,

667 F.3d 727, 732 (6th Cir. 2012) (Foremost among a school's

speech is its selection and implementation of a curriculum - the

lessons students need to understand and the best way to impart

those lessons and public schools have broad discretion in making

these choices."); see also Lowe v. S.E.C., 472 U.S. 181, 228 (1985)

(White, J., concurring) ("Regulations on entry into a profession,

as a general matter, are constitutional if they have a rational

connection with the applicant's fitness or capacity to practice the

profession." (internal quotations omitted)). Whether the policies'

legitimacy nevertheless pales before their effect on protected

speech is addressed next.

1. Review of the Policies' Texts

"The first step in overbreadth analysis is to construe the

challenged [regulation]; it is impossible to determine whether a

[regulation] reaches too far without first knowing what [it]

covers." Williams, 553 U.S. at 293. Furthermore, the court has an

obligation to construe the challenged policies narrowly. See

Ferber, 458 U.S. at 769 n.24 ("When a federal court is dealing with

a [state regulation] challenged as overbroad, it should, of course,

construe the [regulation] to avoid constitutional problems, if [it]

is subject to such a limiting construction."); Locke v. Shore, 634

F.3d 1185, 1191 (11th Cir. 2011). The court may not, however,

"rewrite a state law to conform it to constitutional requirements."

Virginia v. American Booksellers Ass'n, Inc., 484 U.S. 383, 397

(1988)
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Keeton contends that the policies at issue, legitimate or not,

impair substantial amounts of protected speech and therefore ought

to be stricken as unconstitutional. The protected speech alleged

to have been chilled consists of speech in and out of the classroom

dissenting from the behavioral paradigm established by those

policies. Because "[t]he college classroom with its surrounding

environs is peculiarly the marketplace of ideas," Healy v. James,

408 U.S. 169, 180 (1972) (internal quotations omitted), speech

issued in these settings is accorded First Amendment protection.

However, review of a challenged regulation begins with the plain

language of the regulation itself, Consumer Prod. Safety Comm'n v.

GTE Sylvania, Inc., 447 U.S. 102, 108 (1980), and in this case the

plain meaning of the targeted policy provisions belies Keeton's

claim.

On their face the challenged policies target only professional

conduct, not expressive activity as such. To illustrate, each of

the challenged provisions under the ACA and ASCA Codes targets

professional personnel, either "counselors" or "the professional

school counselor." And directed at these subject persons are the

following prescriptions and proscriptions:	 "act to avoid harm[]"

(ACA Code ¶ A4.a), "[be] aware" (id. I A.4.b), "avoid imposing
values" (id.), "respect . . . diversity" (Id.), "do not condone or

engage in discrimination" (id. ¶ C.5) "do not discriminate" (Id.),

"behave in a legal, ethical, and moral manner in the conduct of .

professional work" (Id. ¶ H), "affirm[] . . . diversity" (ASCA

Code ¶ E.2.a), "respect [1 the student's values and beliefs" (id.
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A.l.c), "do[] not impose the counselor's personal values" (Id.),

and perhaps most illuminating, "clearly distinguish[] between

statements made as a private individual and those made as a

representative of the school counseling profession" (id. ¶ F.l.e

(emphasis added)). Similarly, the Program Handbook targets

"candidates" and demands that these individuals "demonstrate the

dispositions . . . expected of all professional educators"

(Counselor Program Handbook at 63), "recognize when their own

dispositions may need to be adjusted" (id.), and "develop plans for

adjusting dispositions" (id.). Taken together, the quoted commands

purport to define the professional counselor or candidate's

function and guide her conduct - nothing more.

The policy provisions do not explicitly refer to nor, under a

fair reading, even allude to expressive activity. Instead, the

policies are functionally akin to state professional regulations

and "[t]he power of government to regulate the professions is not

lost whenever the practice of a profession entails speech." Lowe,

472 U.S. at 228 (White, J., concurring). Regulations like the

challenged policies in this case that do not target speech per se,

but are instead directed to professional conduct, "have no more

than a remote and conjectural impact on speech protected by the

First Amendment." Peterson v. Florida Bar, 720 F. Supp. 2d 1351,

1366 (M.D. Fla. 2010) (dismissing First Amendment challenge to

state bar regulations); see also Lowe, 472 U.S. at 232 (White, J.,,

concurring) ("One who takes the affairs of a client personally in

hand and purports to exercise judgment on behalf of the client in
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the light of the client's individual needs and circumstances is

properly viewed as engaging in the practice of a profession[, and

in those situations] the professional's speech is incidental to the

conduct of the profession."); Law Students Civil Rights Research

Council v. Wadmond, 401 U.S. 154, 159 (1971) (upholding against an

overbreadth challenge a New York law requiring that applicants to

the State bar possess good character and general fitness) . To the

extent that student expression inside or outside the classroom

dissents from or challenges the behavioral standards articulated

under the policies at issue, such expressions might be indirectly

inhibited - but this recognition alone does not reveal a credible

threat of overbreadth.	 See Virginia v. Hicks, 539 U.S. 113, 124

(2003) ('[T]he overbreadth doctrine's concern with chilling

protected speech attenuates as the otherwise unprotected behavior

that it forbids the State to sanction moves from pure speech toward

conduct. . . . [as a result,] [r]arely, if ever, will an

overbreadth challenge succeed against a law or regulation that is

not specifically addressed to speech or to conduct necessarily

associated with speech (such as picketing or demonstrating)."

(internal quotation marks and citation omitted))

ii. The Probability of a Chilling Effect

The merely limited and incidental effect on protected speech

that may be gleaned from the text of the challenged policies is

further borne Out by Keeton's failure to allege any grounds from

which to infer a realistic probability of anything more. Although

"[t]he concept of 'substantial overbreadth' is not readily reduced
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to an exact definition[, ±]t is clear . . . that the mere fact that

one can conceive of some impermissible applications of a statute is

not sufficient to render it susceptible to an overbreadth

challenge." Members of City Council of Los Angeles, 466 U.S. at

800. There must, instead, be sufficient facts put forth that

suggest "a realistic danger that the statute itself will

significantly compromise recognized First Amendment protections of

parties not before the Court." Id. at 801 (emphasis added); see

also Washington State Grange, 552 U.S. at 449 n. 6 ("We generally

do not apply the 'strong medicine' of overbreadth analysis where

the parties fail to describe the instances of arguable overbreadth

of the contested law."); New York State Club Ass'n, Inc., 487 U.S.

at 14 (rejecting a First Amendment overbreadth challenge to a local

antidiscrimination law because the plaintiff did not "identif[y]

those [parties] for whom the antidiscrimination provisions will

impair their ability to associate together or to advocate their

public or private viewpoints.") . In assessing the direct and

indirect threat to speech posed by a regulation's very existence, a

court is by necessity oftentimes condemned to abstract

entertainment of hypotheticals. See American Booksellers v. Webb,

919 F.2d 1493, 1499-1500 (11th Cir. 1990) . But such contemplation

of a regulation's effect cannot be fanciful, for if untethered to

real-world discourse, "that effect - at best a prediction - cannot,

with confidence, justify invalidating a statute on its face and so

prohibiting a State from enforcing the statute against conduct that

is admittedly within its power to proscribe." 	 Members of City
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Council of Los Angeles, 466 U.S. at 799 (quoting Broadrick v.

Oklahoma, 413 U.S. 601, 615 (1973)).

The facts of this case present no realistic danger of an

impermissible chilling effect. The only instance cited by Keeton

where speech was actually chilled involved her own - not any third

parties - and, importantly, the alleged incident occurred after

imposition of the remediation plan. (See Am. Compl. 1 113.)

Indeed, Keeton has very plainly alleged that she communicated her

views on gender and sexuality in class discussions and written

assignments as well as to friends and colleagues outside the

classroom (Id. 11 16-17.) - precisely the type of speech that she

claims has been chilled by the policies. Thus, even Keeton herself

was not dissuaded from speaking her mind based on the policies

themselves; It was, instead, only after the policies were applied

to her that she claims to have refrained from expressing certain

views. The application of the policies to her is itself the

subject of several distinct claims by Keeton, which will be

addressed in turn. For now, however, it suffices to say that from

the lone instance of Keeton's alleged self-censorship the Court

does not detect a real and substantial threat that the policies at

issue will deter others from engaging in constitutionally protected

speech.

Because neither the text of the challenged policies nor the

factual allegations put forth by Keeton give rise to a realistic

and substantial threat to protected speech, her First Amendment

overbreadth claim is DISMISSED.

34

Case 1:10-cv-00099-JRH-WLB   Document 90   Filed 06/22/12   Page 34 of 65



c. Fourteenth Amendment Vagueness Challenge

In her second facial challenge, Keeton alleges that the

policies at issue are impermissibly vague in violation of

constitutional due process under the Fourteenth Amendment.

According to Keeton, the policies fail to provide reasonable notice

of prohibited conduct and for that same reason also allow for

arbitrary and discriminatory enforcement. The Court concludes that

this claim is without merit, however, because the import of the

policies is sufficiently plain with regard to Keeton's conduct.

"A law that does not reach constitutionally protected conduct

and therefore satisfies the overbreadth test may nevertheless be

challenged on its face as unduly vague, in violation of due

process." Village of Hoffman Estates, 455 U.S. at 497. "It is a

basic principle of due process that an enactment is void for

vagueness if its prohibitions are not clearly defined." Grayned v.

City of Rockford, 408 U.S. 104, 108 (1972). Vague regulations are

suspect for a number of reasons. They "may trap the innocent by

not providing fair warning." Id. Also, through lack of clarity

they may "impermissibly delegate[] basic policy matters . - for

resolution on an ad hoc and subjective basis, with the attendant

dangers of arbitrary and discriminatory application." Id. at 108-

09. Finally, vague laws may raise concerns regarding a chilling

effect similar to those addressed by the overbreadth doctrine

because "[u]ncertain meanings inevitably lead citizens to steer far

wider of the unlawful zone . . . than if the boundaries of the

forbidden areas were clearly marked."	 Id. at 109 (internal
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quotations omitted).

The standard by which a regulation is measured for vagueness

is whether "persons of common intelligence must necessarily guess

at its meaning and differ as to its application." DA Mortg., Inc.,

486 F.3d at 1271; see also Village of Hoffman Estates, 455 U.S. at

495 n.7 ("[T]he complainant must prove that the enactment is vague

'not in the sense that it requires a person to conform his conduct

to an imprecise but comprehensible normative standard, but rather

in the sense that no standard of conduct is specified at all.'"

(quoting Coates v. City of Cincinnati, 402 U.S. 611, 614 (1971)).

To prevail on a facial vagueness challenge, a plaintiff must

establish that "no set of circumstances exists under which the

[regulation] would be valid." Washington State Grange, 552 U.S. at

449; accord Bama Tomato Co. v. U.S. Dep't of Agriculture, 112 F.3d

1542, 1546 (11th Cir. 1997) . It follows from this that "one to

whose conduct a [regulation] clearly applies may not successfully

challenge it facially for vagueness." Bama Tomato Co., 112 F.3d at

1547 (brackets omitted); see also Holder v. Humanitarian Law

Project, 130 S. Ct. 2705, 2719 (2010) ("[A] plaintiff who engages

in some conduct that is clearly proscribed cannot complain of the

vagueness of the law as applied to the conduct of others. .

That rule makes no exception for conduct in the form of speech."

(internal quotations and citation omitted)).

Turning to the policies at issue in this case, the Court finds

that their meaning as applied to Keeton's conduct is not in doubt.

"Me can never expect mathematical certainty from our language,"
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DA Mortg., Inc., 486 .F.3d at 1271 (quoting Grayned, 408 U.S. at

110), so any argument to the contrary sets a false standard. See

Holder, 130 S. Ct. at 2719 ("[P]erfect clarity and precise guidance

have never been required even of regulations that restrict

expressive activity." (internal quotations omitted)). To support

her vagueness claim, Keeton points to a number of terms in both the

ACA and ASCA Codes that are not explicitly defined, such as "the

welfare of clients," client "harm," "discrimination," and "cultural

competence." But the meanings of these terms are undisguised, and

whatever ambiguity remains is largely pinned down when the policies

are read in context and as a whole. 8 See United States v.

Alexander, 602 F.2d 1228, 1231 (5th Cir. 1979) ("[A] particular

clause or phrase of a statute cannot be read in isolation but must

be construed as part of a statutory whole . . . ."). These

niceties aside, the crux of the matter is whether an ordinary

person of common intelligence would understand that the ACA and

ASCA Codes on their face prohibit interjection of personal moral

prejudices - regardless of their wellspring or orientation - into a

To demonstrate, "welfare of clients" surely refers, among other
things, to "tak[ing] reasonable precautions to protect clients from physical,
emotional, or psychological trauma" (ACA Code ¶ A.8.b.) and "respect[ing]
client rights to privacy" (id. ¶ B.l.b.), while "harm" naturally denotes the
opposite. "Discrimination" in this context would include denying a person
"the right to be respected, be treated with dignity and have access to a
comprehensive school counseling program that advocates for and affirms all
students from diverse populations regardless of . . . sexual orientation,
gender, gender identity/expression . . . ." (ASCA Code, Preamble.) Finally,
"cultural competence" must be read as synonymous in this context with
"multicultural counseling," which is defined by the ACA Code to mean
"recogniz[ing] diversity and embrac[ing] approaches that support the worth,
dignity, potential, and uniqueness of individuals with their historical,
cultural, economic, political, and psychosocial contexts." (ACA Code,
Glossary.) Reasonably definite meanings for the other undefined terms cited
by Keeton in her amended complaint, to the extent that those terms are
ambiguous, may be similarly culled.
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professional counseling setting. The answer is yes.

The ACA and ASCA Codes, with their emphasis on the counselor's

role in facilitating personal client growth and self-determination,

both expressly proscribe the imposition of a counselor's personal

views in counseling situations. The ACA Code states that

"[c]ounselors are aware of their own values, attitudes, beliefs,

and behaviors and avoid imposing values that are inconsistent with

counseling goals." (ACA Code ¶ A.4.b.) Just as unequivocally, the

ASCA Code provides that '[tlhe professional school counselor

[riespects the student's values and beliefs and does not impose the

counselor's personal values." (ASCA Code ¶ A.l.c.) In light of

the above, the Court concludes that the policies were not

unconstitutionally vague as they applied to Keeton's conduct. See

Ward, 667 F.3d at 741 (noting that "all agree" that 1 te1l[±ng] the

client that his behavior is morally wrong and then try[ing] to

change the client's behavior . . . violates the ACA code of ethics

by imposing a counselor's values on a client, a form of conduct the

university is free to prohibit as part of its curriculum" (citation

omitted)).

The imposition of a counselor's personal values in the context

of the counseling profession, particularly within the bounds of the

counselor-client relationship, is antithetical to the primary

responsibilities of the counselor as set out in both the ACA and

ASCA Codes (and incorporated into the Counselor Program Handbook),

and this conduct is expressly and plainly forbidden. Although

Keeton had not yet engaged in a live counseling session as part of
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the practicuin component of the Counselor Program's curriculum,

Keetori's outspoken communication of personal opinions regarding the

immorality of certain persons or lifestyles signaled a

disinclination to abide by the professional demands articulated

under the ACA and ASCA Codes. And she later insisted that she

would 'not affirm the morality of [certain] behaviors in a

counseling situation" (Am. Compi. ¶ 108), validating the faculty's

concerns. Viewing Keeton's conduct against the backdrop of the ACA

and ASCA Codes and their prohibitions against counselor

overreaching, the Court concludes that she was fairly put on notice

that her conduct was professionally suspect.

To be clear, by the preceding the Court in no way means to

express any opinion regarding the wisdom of the precepts contained

within the ACA and ASCA Codes. Instead, the Court merely holds

that the language of the challenged policies is not

unconstitutionally vague as applied to Keeton's conduct, and

therefore her facial due process challenge to those policies fails

as a matter of law and must be DISMISSED.9

2. As-applied Challenges to the Rainediation Plan

Having determined that the Counselor Program policies are not

void on their faces, what remains is to determine whether they

nevertheless were applied in a way that deprived Keeton of her

constitutional rights.	 Keeton has asserted several challenges

targeting the remediation plan imposed by faculty: 	 (1) violation

For the same reason, Keeton's as-applied due process challenge is also
DISMISSED. See Village of Hoffman Estates, 455 U.S. at 494.
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of her free speech rights through viewpoint discrimination,

retaliation, and compelled speech; (2) violation of her free

exercise rights; (3) the imposition of unconstitutional conditions;

and (4) violation of her equal protection rights. Although the

legal doctrines under which each of these claims must be assayed

are different, the claims all target the same official action and

several even require proof of the same element, namely that faculty

members were motivated to impose the remediation plan based on the

viewpoint of Keeton's speech and beliefs. What follows has in some

instances been abbreviated to account for this redundancy. In the

end, the Court determines that these claims are uniformly

unavailing on the facts alleged.

a. Viewpoint Discrimination

Keeton first claims that she was discriminated against because

her speech was issued from a Christian viewpoint. In support of

this position, she maintains that the remediation plan "limited the

viewpoints she could express, denigrated her religiously-based

views, and punished her for comments she made" to faculty members.

(Doc. no. 84 at 16.) In Keeton's opinion, "[t]he entire

[remediation] process sought to change her beliefs - not just

regarding homosexuality but also the transcendence of her biblical

convictions - and to force her to affirm viewpoints Defendants

prefer."	 (Id. at 16-17.)	 These charges are not, however,

reasonably supported.

"It is axiomatic that the government may not regulate speech

based on its substantive content or the message it conveys."
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Rosenberger v. Rector and Visitors of Univ. of Virginia, 515 U.S.

819, 828 (1995). Moreover, "[wihen the government targets not

subject matter, but particular views taken by speakers on a

subject, the violation of the First Amendment is all the more

blatant." Id. at 829 (emphasis added). Because the government's

power to regulate speech "depends on the nature of the relevant

forum," Keeton, 664 F.3d at 871 (quoting Cornelius v. NAACP Legal

Def. & Educ. Fund, Inc., 473 U.S. 788, 800 (1985)), the Court's

review of Keeton's viewpoint discrimination claim must begin by

identifying the forum within which her speech occurred.

There are three categories of forums: "traditional public

forums, designated public forums, and nonpublic forums." Id. In

each case, a balance is struck between the interests of government

regulators and the expressive interests of the regulated, with the

relative weight assigned to the government interests increasing

from first to last. Id. at 871-72; see also Cornelius, 473 U.S. at

800. Here, no in-depth forum inquiry is necessary because the

Eleventh Circuit has directly supplied an answer: "ASU's counseling

program constitutes a nonpublic forum." 10 Keeton, 664 F.3d at 872.

Accordingly, school officials may impose restrictions on speech

within the program "that are reasonable and viewpoint neutral."

Id. (quoting Pleasant Grove City v. Sununum, 555 U.S. 460, 470

° The court is mindful that the standard governing the instant motion
to dismiss is quite different from the standard governing a motion for
preliminary injunction, which the Eleventh Circuit reviewed on appeal.
Nonetheless, forum analysis is a matter for the courts and, because little
evidence was presented in connection with Keeton's motion for preliminary
injunction, the facts relied upon by the Eleventh Circuit in its opinion do
not differ materially from those presently before this Court.
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(2009))

i. Viewpoint Neutrality

The Court begins with the question of neutrality and concludes

that the regulation in this case was viewpoint neutral. "The

bedrock principle of viewpoint neutrality demands that the state

not suppress speech where the real rationale for the restriction is

disagreement with the underlying ideology or perspective that the

speech expresses." Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65,

82 (1st Cir. 2004); see also Rosenberger, 515 U.S. at 829. "The

crucial or ultimate fact that will determine Keeton's viewpoint

discrimination claim, then, is ASU's motivation for imposing the

remediation plan . . . ." Keeton, 664 F.3d at 872.

When read as a whole, Keeton's allegations show only that "the

remediation plan was imposed because she expressed an intent to

impose her personal religious views on her clients, in violation of

the ACA Code of Ethics, and that the objective of the remediation

plan was to teach her how to effectively counsel GLTBQ clients in

accordance with the ACA Code of Ethics." Id. That is all. To

begin, on multiple occasions faculty members expressly disclaimed

any intention to suppress Keeton's speech because of her personal

religious viewpoint.	 Dr. Schenck wrote in an email, "I do not

expect you to change your personal beliefs." (Am. Compl. ¶ 78.)

Likewise, Dr. Anderson-Wiley explained to Keeton in the plan

addendum that

[tihe content of your moral or religious beliefs is not
in question. Everyone is entitled to have and abide by
beliefs of their own choosing. . . . Again, the intent of
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the remediation plan is not necessarily to alter your
views about sexual orientation, or about any of your
other beliefs .

(Remediation Addend. at 2.) Keeton would have the Court discount

these statements on the basis of pretext. The trouble with this

argument is that the sentiment these statements convey is

corroborated again and again throughout the extensive dialogue

between Keeton and faculty, a dialogue which encompasses a five-

page remediation plan, a two-page addendum, three meetings, and

several emails.

Within the course of this dialogue, faculty members repeatedly

invoked the professional ethical standards which govern counselor

conduct, standards which "apply to all regardless of the particular

viewpoint the counselor may possess," Keeton, 664 F.3d at 874, and

communicated concern not that Keeton's values were derived from her

adherence to Christianity, but instead that she would impose those

personal values on clients to the clients' detriment. The

following statements are illustrative:

• "[Keeton's] lack of awareness of how her beliefs may
negatively impact future clients is of great concern."
(Remediation Plan at 5.)

• "You may have significant difficulties listening to, being
in proximity to, attending to, and, therefore, counseling
people who display behaviors that you consider immoral."
(Remedjatjon Addend. at 3.)

• "What is the issue is if you believe your personal beliefs
and values should be the same beliefs and values for all
people. This is the unethical part - applying your own
personal beliefs and values on other people and not truly
accepting that others can have different beliefs and values
that are equally valid as your own." (Am. Compl. ¶ 78.)

• Dr. Anderson-Wiley's explanation that "the first and most
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fundamental principle of the [ACA Code] means putting the
client's welfare at the forefront of your interactions,
respecting diversity, and being aware of your own needs and
values." (Remediation Addend. at 2.)

• "Counselors are expected to remain objective in their work
and not impose their values on others, thereby helping
clients determine their own course of action rather than
imposing direction on how or what they decide. The ASU
Counselor Education program is committed to ensuring that
graduates both understand and can fulfill their obligations
to set personal values aside and empower clients to solve
their own problems." (Id.)

• "If a counselor cannot realistically set his or her values
aside in working with GLBTQ persons, how will h or she be
able to counsel other diverse populations in an ethical
manner, including anyone who may see the world differently
from the counselor's point of view." (Id. at 3.)

• "The professional counselor's
clarify their current feelings
them reach the goals that
themselves, not to dictate what
morals they should possess, c
adopt." (Id. at 3.)

job is to help clients
and behaviors and to help
they have determined for
those goals should be, what
what values they should

• Dr. Schenck and Dr. Deaner's explanation that condemning a
client's sexual decisions could be a "life and death
matter." (Am. Compi. J 101.)

These statements and the overwhelming majority of others made in

the course of the remediation dialogue are in singular alignment,"

Other corroborating statements include the following:

a "An El . . . important question that has arisen over the last two
semesters is Jen's ability to be a multiculturally competent
counselor, particularly with regard to working with gay, lesbian,
bisexual, transgender, and queer/questioning (GLBTQ)
populations." (Remediation Plan at 3.)

• "These (professional Clodes dictate the necessity for counselors
to possess an awareness of personal biases, a desire to gain
knowledge of multicultural populations, as well as the ability to
remain respectful, affirming, and most importantly, responsive to
the needs of minority populations. This is especially important
for school counselors, which Jen aspires to be, as they are
responsible for assisting in the development of an affirming and
safe school environment for all students in schools." 	 (Id. at
4.)
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leaving no genuine doubt that the faculty's primary concern was

Keeton's ability to abide by professional counseling standards of

conduct, facilitating client self-determination rather than

attempting to torque and realign a future client's moral compass.

Put simply, faculty's concern was not the viewpoint from which

Keeton's opinions issued, it was with the manner in which she

insisted on wielding them.

To be sure, faculty members did occasionally refer to Keeton's

'beliefs" and isolated faculty statements were colored with

• To work effectively with the [GLTBQT population, one must
develop an understanding of the history, discrimination,
oppression, and current problems that confront GrJBTQ people."
(Id.)

• "[Your] statements indicate that you think certain people should
act in accordance with your moral values, and/or that your
beliefs are in some way to [sic] superior to those of others.
The belief that you possess a special knowledge about the way
that other people should live their lives, and that others need
to adopt a similar set of values contradicts the core principles
of the American counseling Association and American School
Counselor Association Codes of Ethics, which define the roles and
responsibilities of professional counselors." (Remediation
Addend, at 1.)

• "[T]he remediation plan . . . is intended to apply to the broader
context of multicultural competence. If a counselor cannot
realistically set his or her values aside in working with GLBTQ
persons, how will he or she be able to counsel other diverse
populations in an ethical manner, including anyone who may see
the world differently from the counselor's point of view." (Id.
at 2.)

• You are enrolled in a counselor training program that is
preparing you for work in public settings, the line between your
professional role and your personal beliefs needs to be very
clear." (i)

• "Right now, Jen cannot affirm and attend to relationship issues
of gay and lesbian persons, but she recognizes that through the
remediation plan she may further learn to separate personal
values and beliefs from those of the client so that she may
attend to an need of future clients in an ethical manner." (Am.
Compi. ¶ 106.)
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religious terms. For instance, Dr. Anderson-Wiley allegedly opined

that Christians see GIBTQ populations as sinners and she also made

reference to the Bible in explaining the remediation plan. But

Keeton's disagreement with faculty over the bounds of proper

counselor conduct was framed by Keeton herself in such terms; 12 it

should be no surprise, then, that faculty occasionally alighted

upon them. Moreover, faculty clarified just what was meant when

they referred to Keeton's "beliefs." Dr. Schenck identified the

problem with Keeton's position that "[her] personal beliefs and

values should be the same beliefs and values for all people" (Am.

Compi. ¶ 78), and explained that "the alteration of beliefs that

[faculty] were looking for is that Miss Keeton would no longer

believe that her views should be shared by other people" (Id. ¶

71) The fact that the term "belief" is, like most, no monolith

but is instead polysemic bedevils elements of the parties' dialogue

and is fundamental to their dispute. When fairly read, however, it

is clear that the faculty's references to Keeton's "beliefs"

denoted their mode or expression, not their content. This point is

critical. To demonstrate, the faculty's admonishment that Keeton

2	 instance, Keeton stated: "My Christian moral views are not just
about me. I think the Bible's teaching is true for all people, and it shows
the right way to live." (Am. Compi 1 76.) She also explained to faculty,
clearly conflating her personal moral views with the duties of a professional
counselor, "At times you said that I must alter my beliefs because they are
unethical. Other times you said that I can keep my beliefs so long as they
are only personal and I don't believe that anyone else should believe like
me. But that is just another way of saying that I must alter my beliefs,
because my beliefs are about absolute truth." (Id. T 108.)

13 See also Am. Compi. ¶ 89 ("Dr. Schenck explained that while Miss
Keeton is free to have points of view about how she personally should conduct
and define herself, she may not believe that others should adopt the
standards she personally is convinced are true.").
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refrain from holding that "her views should be shared by other

people" could be applied equally to any belief regardless of

viewpoint - whether Christian, Muslim, Buddhist, Hindu, atheist, or

otherwise. So understood, the faculty statements cited by Keeton

do not refer to, nor evince discrimination on the basis of,

Keeton's "underlying ideology or perspective." Ridley, 390 F.3d at

82.

Keeton's conflation of personal and professional values, or at

least her difficulty in discerning the difference, appears to have

been rooted in her opinion that the immorality of homosexual

relations is a matter of objective and absolute moral truth. The

policies which govern the ethical conduct of counselors, however,

with their focus on client welfare and self-determination, make

clear that the counselor's professional environs are not intended

to be a crucible for counselors to test metaphysical or moral

propositions. Plato's Academy or a seminary the . Counselor Program

is not; that Keeton's opinions were couched in absolute or

ontological terms does not give her constitutional license to make

it otherwise. "The essence of viewpoint discrimination is not that

the government incidentally prevents certain viewpoints from being

heard in the course of suppressing certain general topics of

speech, rather, it is a governmental intent to intervene in a way

that prefers one particular viewpoint in speech over other

perspectives on the same topic." Ridley, 390 F.3d at 82 (citing

Good News Club v. Milford Cent. Sch., 533 U.S. 98, 107-09 (2001);

Rosenberger, 515 U.S. 819) (emphasis added). In this case, Keeton
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insisted that she be given leave to address topics - personal

counselor morality and metaphysical truth - in a counseling session

that are off-limits to all professional counseling students within

the Program. Keeton's speech and conduct were evidently impelled

by the absolutist philosophical character 14 of her beliefs, but that

character does not entitle her to university accommodation and it

is irrelevant to the Court's analysis. Neutrality as a legal

standard is immutable, it does not bend to the strength or tenor of

personal conviction.

Ultimately, "[o]ur talk gets its meaning from the rest of our

proceedings," Ludwig Wittgenstein, On Certainty 1 226 (G.E.M.
Anscombe ed. & trans., Harper Torchbooks 1972) (1969), which is to

say that words and actions must be interpreted within context. And

here, the facts as alleged by Keeton, notwithstanding isolated and

qualified faculty references to her "beliefs," do not in the

aggregate reasonably support an inference of invidious viewpoint

discrimination. The statements upon which Keeton's claim relies

for sustenance are too few in number and too insubstantial when

considered in context to allow the claim to proceed. The totality

of Keeton's allegations concerning the remediation plan show that

faculty members not only provided "an adequate explanation for [the

IA The Court recognizes that normative beliefs concerning right conduct
often persist, as they do in Keeton's case, as universal prescriptions
logically derived from the proposition "All persons should X.' The point
made by faculty is that, as a practical matter, the universal and peremptory
mode of certain beliefs must relent within the confines of the Counselor
Program, the counseling profession, and most importantly, the counselor's
office. Dispositive of the issue of viewpoint neutrality in this case is the
inescapable inference that the insistence on strict separation of personal
and professional values embodied in the Codes and the remediation plan
applies to any belief held by any person that persists in the noted mode.
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remediation plan] over and above mere disagreement with [Keeton' s]

beliefs or biases," Keeton, 664 F.3d at 875 (quoting Christian

Legal Society Chapter of the Univ. of California, Hastings College

of Law v. Martinez, --- U.S. ----, 130 S. Ct. 2971, 2994 (2010)

("CLS")), but reiterated that explanation on every occasion.

Moreover, the fact that Keeton faced burdens not faced by other

students who d[id] not intend to express their personal religious

beliefs to clients" is of no moment. Id. at 874. After all, "[a]

regulation that serves purposes unrelated to the content of

expression is deemed neutral, even if it has an incidental effect

on some speakers or messages but not others." CLS, 130 S. Ct. at

2994 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791

(1989)) . The Court determines that the remediation plan is

viewpoint neutral.

15 On facts superficially similar to those present here, the Sixth
Circuit in Ward v. Polite, 667 F.3d 727 (6th Cir. 2012), held that a
student's dismissal from a professional counseling program raised a question
of tact regarding viewpoint neutrality. Notwithstanding its similarities to
Ward, however, this case is distinguishable. In Ward, the plaintiff, a
student enrolled in Eastern Michigan University's graduate counseling
program, asked to refer a gay client during her practicuin course because she
claimed that her faith prevented her from affirming a client's same-sex
relationships.	 Id. at 731. No remediation plan was issued; instead, the
plaintiff was promptly dismissed from the program following a formal review.
Id. at 731-32. The Sixth Circuit held that questions of tact remained
regarding the university defendants' motivation in dismissing the plaintiff,
Id. at 738, but relied on key facts not present in this case. For instance,
the plaintiff in Ward was disciplined after she asked to refer a client, but
evidence showed that the university may not have had a policy prohibiting
such referrals; indeed, there was evidence that referrals had been permitted
for others in the past. Id. at 736-37. Without unequivocal evidence that
the plaintiff had actually violated university policy before being dismissed,
then, the Sixth Circuit held that a juror could find that the plaintiff was
dismissed because of her religious views. Id. at 738.

This case presents a stark contrast: Keeton was cited by faculty for
statements which evinced an intent to clearly violate program policies, i.e.,
according to the remediation plan, faculty believed that Keeton had expressed
an interest in conversion therapy. Moreover, Keeton later stated
definitively, and without mention of referral, that she would not withhold
open judgment of a client's sexual choices in a counseling session, action
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ii. Reasonableness

Turning to the reasonableness of the remediation plan, for a

court to uphold a speech restriction it need only be reasonable;

it need not be the most reasonable or the only reasonable

limitation." Int'l Soc'y for Krishna Consciousness, Inc. v. Lee,

505 U.S. 672, 683 (1992) (quoting United States v. Kokinda, 497

U.S. 720, 730 (1990) (plurality opinion)). Drawing upon the

Supreme Court's decision in Hazelwood Sch. Dist. v. Kuhlmeier, 484

U.S. 260 (1988), this Court concludes that imposition of the

remediation plan was a reasonable measure under the circumstances.

In Hazelwood, the Supreme Court held that school officials did

not violate student First Amendment rights by exercising editorial

control over a school newspaper written and edited by students in a

journalism class. Id. at 262-64. According to the Court, the

newspaper could 'fairly be characterized as part of the school

curriculum" because it was a class project 'supervised by faculty

members and designed to impart particular knowledge or skills to

student participants and audiences." Id. at 271. So understood,

also in violation of program policies. One final set of facts serves to
distinguish the two cases - Keeton was not, like the plaintiff in Ward,
summarily dismissed. Instead, she was subjected to a remediation plan, the
details and import of which was painstakingly explained by faculty members
through meetings, written plans, emails, and face-to-face discussions. When
Keeton was first presented with the remediation plan she resisted signing it
and asked for additional time to consider it, and faculty obliged. She later
signed the plan, but shortly thereafter revoked her consent. After another
meeting with faculty members and the presentation of an addendum clarifying
the faculty's pedagogical motive and purpose, Keeton once again signed off
only to revoke her consent days later, this time conclusively. In sum, the
patience and measure exhibited by faculty members during the course of
Keeton's protracted remediation proceedings, coupled with the nature and
content of their efforts to ensure that Keeton understood how her actions
violated professional ethics and could harm future clients, mark this case as
different from Ward.
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the newspaper was therefore subject to the school's editorial

control. Mindful of the notion that "the education of the Nation's

youth is primarily the responsibility of parents, teachers, and

state and local school officials, and not federal judges," id. at

273, the Court explained that "educators do not offend the First

Amendment by exercising editorial control over the style and

content of student speech in school-sponsored expressive activities

so long as their actions are reasonably related to legitimate

pedagogical concerns." Id.; see also Bishop v. Aronov, 926 F.2d

1066, 1076 (11th Cir. 1991) ("In short, [plaintiff] and the

University disagree about a matter of content in the courses he

teaches. The University must have the final say in such a

dispute."); Virgil v. School Bd. of Columbia County, Fla., 862 F.2d

1517, 1520 (11th Cir. 1989) ("In matters pertaining to the

curriculum, educators have been accorded greater control over

expression than they may enjoy in other spheres of activity.").

Here, "ASU must adopt and follow the ACA Code of Ethics in

order to offer an accredited program, and the entire mission of its

counseling program is to produce ethical and effective counselors

in accordance with the professional requirements of the ACA."

Keeton, 664 F.3d at 876. Accordingly, ASU "has a legitimate

pedagogical concern in teaching its students to comply with the ACA

Code of Ethics." Id.; see also Brown v. Li, 308 F.3d 939, 952 (9th

Cir. 2002) (holding that a university had "a legitimate pedagogical

objective [in] teaching [students] the proper format for a

scientific paper"); Fleming v. Jefferson County Sch. Dist. R-1, 298
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F.3d 918, 934 (10th Cir. 2002) (holding that a high school had a

"legitimate goal of preventing disruptive religious debate on the

school's walls"); Bishop, 926 F.2d at 1076 (holding that a

university had a legitimate interest in ensuring that "its courses

be taught without personal religious bias"). With the legitimacy

of ASU's interest in ensuring student compliance with the ACA and

ASCA Codes established, it requires little ingenuity to hold, as

this Court does, that imposition of the remediation plan to correct

wayward conduct was reasonably calibrated to that interest. See

Settle v. Dickson County Sch. Bd., 53 F.3d 152, 155 (6th Cir. 1995)

("The free speech rights of students in the classroom must be

limited because effective education depends not only on controlling

boisterous conduct, but also on maintaining the focus of the class

on the assignment in question."); Bishop, 926 F.2d at 1076

(determining that a university acts reasonably in restricting a

professor from discussing religious beliefs or opinions in the

classroom to prevent "personal religious bias [from] unnecessarily

infecting the teacher or the students")

Assuming the facts as alleged and construing them in Keeton's

favor, the Court concludes that the remediation plan is viewpoint

neutral and reasonably related to ASU's legitimate pedagogical

interests. The claim of viewpoint discrimination is therefore

DISMISSED.

b. Retaliation

Keeton next claims that imposition of the remediation plan

amounted to unlawful retaliation in response to her speech and
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beliefs.	 To establish a First Amendment retaliation claim, a

plaintiff must show "first, that h[er] speech or act was

constitutionally protected; second, that the defendant's

retaliatory conduct adversely affected the protected speech; and

third, that there is a causal connection between the retaliatory

actions and the adverse effect on speech." Bennett v. Hendrix, 423

F. 3d 1247, 1250 (11th Cir. 2005) . As to the element of causation,

the plaintiff must show that "the defendant was subjectively

motivated to take the adverse action because of the protected

speech." Keeton, 664 F.3d at 878 (quoting Castle v. Appalachian

Technical College, 631 F.3d 1194, 1197 (11th Cir. 2011)); see also

Walden v. Cntrs. for Disease Control and Prevention, 669 F.3d 1277,

(11th Cir. 2012) ("In order to establish a prima facie case of

First Amendment retaliation, [the plaintiff] must show that .

the protected conduct played a substantial or motivating role in

the alleged adverse . . . action." (internal quotations omitted)).

Keeton has, as noted in the preceding section, failed on this

account. Keeton's allegations do not show that imposition of the

remediation plan was substantially motivated by her personal

religious views. The plan was instead imposed "because she was

unwilling to comply with the ACA Code of Ethics." Keeton, 664 F.3d

at 878. As a result, the retaliation claim is DISMISSED.

c. Compelled Speech

According to Keeton, the remediation plan was imposed to

coerce her to affirmatively agree with a message approving of the

moral propriety of homosexual relations. 	 "Just as the First
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Amendment may prevent the government from prohibiting speech, the

Amendment may prevent the government from compelling individuals to

express certain views . . . ." 	 United States v. United Foods,

Inc., 533 U.S. 405, 410 (2001). "The right to speak and the right

to refrain from speaking are complementary components of the

broader concept of 'individual freedom of mind.'" Wooley v.

Maynard, 430 U.S. 705, 714 (1977)

The Court finds that Keeton's allegations fall short of

stating a claim of unlawfully compelled speech, for multiple

reasons. First of all, to the extent that the remediation plan can

be said to have required Keeton to "speak" by supporting client

sexual choices in a counseling session, this speech is

distinguishable from the types of speech held to offend the First

Amendment. A common thread runs through those cases where

unlawfully compelled speech was found: the plaintiff was either

required to publicly express or disseminate a message with which he

disagreed. To illustrate, the Supreme Court has struck down laws

requiring that students salute and pledge allegiance to the

American flag, Barnette, 319 U.S. at 642; that drivers display a

state motto on their vehicle license plates, Wooley, 430 U.S. at

717; that privately owned utilities companies include third party

speech in their billing envelopes, Pacific Gas and Electric Co. v.

Public Utilities Comm'n of Cal., 475 U.S. 1, 20-21 (1986); and that

newspapers grant political candidates a right to equal space to

reply to criticisms, Miami Herald Publ'g Co. v. Tornillo, 418 U.S.

241, 257-58 (1974) . The constitutional defect identified in each
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of these instances is the same: an individual was essentially co-

opted by the state to act as a vehicle for the expression or

dissemination of some state-privileged message. The same cannot be

said of Keeton under the facts of this case. The remediation plan

calls for Keeton to act as an impartial and supportive sounding

board for her clients. In that capacity, she would have been

required only to privately echo and affirm manifold client

sentiments; by doing so she would not thereby have been rendered a

bullhorn for any university-privileged message.

Another infirmity in Keeton's allegations is the lack of

demonstrable coercion. That is, even if the affirmance of a

client's sexual decisions in a private counseling situation were to

be construed loosely as expressive speech, it cannot be fairly said

that Keeton was coerced into issuing it. "Every profession has its

own ethical codes and dictates," and "[wihen someone voluntarily

chooses to enter a profession, he or she must comply with its rules

and ethical requirements." Keeton, 664 F.3d at 879 (emphasis

added). For instance, the Supreme Court held in Planned Parenthood

v. Casey, 505 U.S. 833 (1992), that a physician performing an

abortion could be legally required to provide information about,

inter alia, services as alternatives to abortion and the risks of

abortion, in order to obtain a patient's informed consent. Id. at

884. The petitioners in Casey, which included abortion clinics and

a physician providing abortion services, claimed that this

requirement violated the First Amendment right to refrain from

communicating an anti-abortion message with which they disagreed.
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Id.	 Although the Court acknowledged that the physician's First

Amendment right not to speak was implicated, it nevertheless held

that the law was valid because the right was implicated "only as

part of the practice of medicine, subject to reasonable licensing

and regulation by the State." Id.; see also Locke, 634 F.3d at

1191 ("A statute that governs the practice of an occupation is not

unconstitutional as an abridgement of the right to free speech, so

long as any inhibition of that right is merely the incidental

effect of observing an otherwise legitimate regulation." (quoting

Accountant's Soc'y of Va. v. Bowman, 860 F.2d 602, 604 (4th Cir.

1988))). The same principle - that a voluntary undertaking belies

coercion - applies in the university context, as Justice Cardozo

explained when the Supreme Court rejected a First Amendment

challenge to a state law requiring university students to take a

course in military science and tactics:

If [students] elect to resort to an institution for
higher education maintained with the state's moneys, then
and only then they are commanded to follow courses of
instruction believed by the state to be vital to its
welfare. This may be condemned by some as unwise or
illiberal or unfair when there is violence to
conscientious scruples, either religious or merely
ethical. More must be shown to set the ordinance at
naught.

Hamilton v. Regents of the Univ. of Cal., 293 U.S. 245, 266 (1934)

(Cardozo, J.,, concurring). Likewise here. For the above reasons,

ICeeton's compelled speech claim is DISMISSED.

d. Free Exercise of Religion

Next, Keeton alleges that faculty targeted her for rebuke and

punishment based on her religious beliefs and that imposition of
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the remediation plan impermissibly burdened those beliefs.	 The

Free Exercise Clause of the First Amendment provides that "Congress

shall make no law respecting an establishment of religion, or

prohibiting the tree exercise thereof . . . •" U.S. Const. amend.

I. free exercise of religion means, first and foremost, the

right to believe and profess whatever religious doctrine one

desires."	 Employment Div. v. Smith, 494 U.S. 872, 877 (1990)

Accordingly, the state may not "compel affirmation of religious

belief, punish the expression of religious doctrines it believes to

be false, impose special disabilities on the basis of religious

views or religious status, or lend its power to one or the other

side in controversies over religious authority or dogma."	 Id.

(citations omitted) An individual's religious beliefs do not,

however, "excuse him from compliance with an otherwise valid law

prohibiting conduct that the state is free to regulate." Id. at

879. In other words, a law that is neutral and of general

applicability will be upheld so long as it is rationally related to

a legitimate government interest, "even if the law has the

incidental effect of burdening a particular religious practice."

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.

520, 531 (1993). Thus, the Court must determine whether the

official action in this case is (1) neutral and (2) of general

applicability. 16 Keeton, 664 F.3d at 879.

16 It is not altogether clear that Keeton's religious beliefs have been
burdened in this case. "To plead a valid free exercise claim, [a plaintiff]
must allege that the government has impermissibly burdened one of h[er]
'sincerely held religious beliefs.'" Watts V. Florida Int'l Univ., 495 F.3d
1289, 1294 (11th cir. 2007) (quoting Frazee v. Ill. Dep't of Employment Sec.,
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As discussed at various points in the preceding speech

analysis, the Court concludes that the remediation plan was

neutral. Neutrality turns on whether "the object of a law is to

infringe upon or restrict practices because of their religious

motivation." Keeton, 664 F.3d at 879 (quoting Church of the Lukumi

Babalu Aye, Inc., 508 U.S. at 533). In this case, Keeton's

allegations fail to show that her faith motivated the faculty's

imposition of the remediation plan. The Court has "survey[ed]

meticulously the circumstances" surrounding the plan's imposition,

to the extent that they have been presented in Keeton's amended

complaint, including "the historical background of the decision

under challenge, the specific series of events leading to the

enactment or official policy in question, and the legislative or

administrative history, including contemporaneous statements made

by members of the decisionmaking body." Church of Lukumi Babalu

Aye, Inc., 508 U.S. at 534. Upon such review, the only inferences

available are that the ACA and ASCA Codes were promulgated by field

489 U.S. 829, 834 (1989)). The Court does not doubt the sincerity at
Keeton's beliefs, but whether those beliefs were burdened is a different
story. The allegations show that Keeton's religious woridview - that is, her
personal way of relating to and understanding the world - was left in-tact.
Keeton was not required to alter her religious views on homosexuality, as
faculty took pains to explain. The remediation plan required only that
Keeton bifurcate personal and professional values, avoid imposing her
personal values on others, and not openly judge the sexual choices of
clients. Unless the tenets of Keeton's religious belief system demand the
opposite, and it is not obvious from her allegations that they actually do,
it is questionable whether her faith, or its practice, was burdened at all.
Cf. Reynolds v. United States, 98 U.S. 145, 167-168 (1878) (reviewing a law
that prohibited the practice of polygamy even though an accepted doctrine of
the Mormon church then imposed upon its male members the duty to practice
polygamy). Ultimately, however, "[it is not within the judicial ken to
question the centrality of particular beliefs or practices to a faith,"
Watts, 495 F.3d at 1295, so the court therefore assumes for present purposes
that Keeton's exercise of religion was in fact burdened.
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experts to ensure professional counselors respect the dignity and

promote the self-determination and welfare of clients; that the

Codes were incorporated into the Counselor Program in large part to

secure and maintain the Program's accreditation; and that the

remediation plan was imposed on Keeton because her conduct

violated, or threatened to violate, a core principle of the Codes,

namely separation of personal and professional values. See Bishop,

926 E.2d at 1077 (holding that university reprimand of a teacher

following discussion of his personal religious beliefs in class was

"not directed at his efforts to practice religion, per Se, but

rather [was] directed at his practice of teaching")

Turning to the issue of general applicability, this prong

requires that the State not "in a selective manner impose[] burdens

only on conduct motivated by religious belief." Keeton, 664 F.3d

at 879 (quoting Church of the Lukumi Babalu Aye, Inc., 508 U.S. at

543). The remediation plan itself was not, strictly speaking,

generally applicable. It was tailored and applied only to Keeton.

However, "[n]eutrality and general applicability are interrelated,"

Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 531, and for the

same reasons articulated immediately above, the Court concludes

that the remediation plan was not motivated by aversion to Keeton's

religious beliefs and thereby selectively imposed upon her.

Moreover, the Counselor Program Handbook which authorized the

remediation plan and the Codes which the plan sought to enforce are

indeed generally applicable.	 See Keeton, 664 F.3d at 880.

Further, these policies do not on their faces target any religious
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practices, nor is there any specific factual allegation to show

that the policies were applied "to attack or exclude [Keeton] on

the basis of . . . her religious beliefs." 	 Kissinger v. Bd. of

Tr. of Ohio State Univ., 5 F.3d 177, 179 (6th Cir. 1993). That

is, Keeton has made no allegation that other students of different

religious faiths, or lacking faith, also refused to separate

personal and professional values but were nevertheless permitted to

continue in the program sans remediation. See id. at 180

(rejecting a graduate veterinary student's free exercise challenge

to a curricular requirement in part because she did not "show one

instance of a student who has been allowed to graduate without

having" completed the requirement)

Keeton has failed to present allegations reasonably suggesting

that the remediation plan was selectively imposed upon her because

of her religious beliefs; therefore, her free exercise claim is

DISMISSED.

e. Unconstitutional Conditions

Keeton alleges that ASU interfered with her First Amendment

rights by conditioning her continued enrollment in the program on

waiver of those rights. "The doctrine of unconstitutional

conditions prohibits terminating benefits . . . if the termination

is based on motivations that other constitutional provisions

proscribe." Johnston v. Tampa Sports Auth., 530 F.3d 1320, 1329

(11th Cir. 2008) (quoting Adams v. James, 784 F.2d 1077, 1080 (11th

Cir. 1986)). Problems with unconstitutional conditions "arise when

government offers a benefit on condition that the recipient perform
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or forego an activity that a preferred constitutional right

normally protects from government interference." Kathleen H.

Sullivan, Unconstitutional Conditions, 102 }{arv. L. Rev. 1413,

1421-22 (1989) . The upshot as it relates to this case is this: 'a

person may not be compelled to choose between the exercise of a

First Amendment right and participation in an otherwise available

public program." Thomas v. Review Bd. of Indiana Employment Sec.

Div., 450 U.S. 707, 716 (1981).

Keeton's continued enrollment in the Counselor Program was

indeed conditioned upon her completion of the requirements set out

in the remediation plan. Counter to her claim, however, those

requirements did not demand that she relinquish her First Amendment

rights. The remediation plan did not require her to forego any

personal religious belief or practice, nor did the plan demand that

she mute her objections.	 "Indeed, Keeton remain[ed] free to

express disagreement with ASU's curriculum and the ethical

requirements of the ACA . . . ." Keeton, 664 F.3d at 874. The

plan ultimately required only that she learn to withhold open

expression of her personal religious judgments in professional

settings. Keeton's free speech rights were unquestionably

subjected to limitation, but "[a] school need not tolerate student

speech that is inconsistent with its basic educational mission."

Hazelwood Sch. Dist., 484 U.S. at 266 (internal quotations

omitted). Because Keeton has failed to show through her factual

allegations that the remediation plan impermissibly required

forbearance of speech or religious belief and observance, her claim
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to the contrary is DISMISSED.

f. Equal Protection

Finally, Keeton claims that faculty violated her equal

protection rights by intentionally discriminating against her based

on her religious speech and beliefs. The Equal Protection Clause

of the Fourteenth Amendment provides that no state shall "deny to

any person within its jurisdiction the equal protection of the

laws." U.S. Const. amend XIV. At its core, the Equal Protection

Clause dictates that a state may not, absent sufficient

justification, treat similarly situated persons differently. See

Nordlinger v. Hahn, 505 U.S. 1, 10 (1992) ("The Equal Protection

Clause . . . keeps governmental decisionmakers from treating

differently persons who are in all relevant aspects alike.")

Moreover, "proof of discriminatory intent or purpose is a necessary

prerequisite to any Equal Protection Clause claim." Parks v. City

of Warner Robins, 43 F.3d 609, 616 (11th Cir. 1995). The level of

scrutiny accorded by the courts to state action on review of equal

protection claims depends on the nature of the classification drawn

by the state or the right at issue. See Leib v. Hillsborough

County Pub. Transp. Conim'n, 558 F.3d 1301, 1306 (11th Cir. 2009).

The courts generally apply a heightened level of scrutiny to

actions when First Amendment rights are implicated, see, e.g.,

Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 640-41 (1994);

however, "parties cannot insist on strict scrutiny merely by

asserting a First Amendment right that the court ultimately finds

not to be violated." Dunagin v. City of Oxford, 718 F.2d 738, 752
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(5th Cir. 1983)

In this case, Keeton has failed to state an equal protection

violation. Presumably the similarly situated persons against whom

she compares herself are other students in the Counselor Program.

The question, then, is whether she was treated differently on the

basis of her speech and beliefs and, if so, whether the treatment

was justified. Once again, as the Court discussed above, Keeton's

allegations do not show that the remediation plan was imposed on

the basis of her religious views. Instead, the plan served as a

pedagogical tool employed to facilitate her compliance with ethical

codes governing the profession she sought to join. To the extent

that the remediation plan is akin to a professional regulation only

incidentally burdening her First Amendment rights, rational basis

review applies to the action because, unlike First Amendment

rights, "the right to practice a particular profession is not a

fundamental one." Locke, 634 F.3d at 1195. Under such review the

claim fails. "If there is a sufficient 'fit' between the

legislature's means and ends to satisfy the concerns of the First

Amendment, the same 'fit' is surely adequate under the applicable

'rational basis' equal protection analysis."	 Posadas de Puerto

Rico Assocs. v. Tourism Co., 478 U.S. 328, 344 n.9 (1986).	 Given

its pedagogical duty to train future counseling professionals, ASU

had a rational basis for imposing the plan to ensure compliance

with professional standards of conduct.

Even if Keeton's First Amendment rights have been directly

implicated,	 however,	 the	 remediation plan	 still	 passes
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constitutional muster. "As in all equal protection cases . . . the

crucial question is whether there is an appropriate governmental

interest suitably furthered by the differential treatment." Police

Dep't of Chicago v. Mosley, 408 U.S. 92, 95 (1972). In this case,

that question was answered affirmatively by the Court's preceding

First Amendment analysis. For these reasons, Keeton's equal

protection claim is also DISMISSED.

IV. CONCLUSION

One conspicuous and abiding theme of the American story is

that individuals like Jennifer Keeton are free to choose their own

spiritual path, and need brook no government trespass thereon.

The Constitution guarantees that the heart may pulse to meters of

its own design, deaf to public cadence. But when affairs of the

conscience ripen into action - either speech or conduct -

government is granted leave to regulate in behalf of certain public

interests, including education and professional fitness.

Boundaries drawn through decades of case law establish the whither

and when of such regulation, and, after carefully considering the

factual content of Keeton's allegations, the Court concludes that

Defendants acted within those bounds - there is no room to

reasonably infer otherwise.

The policies incorporated into the Counselor Program set the

standards of conduct which govern the profession that Keeton chose

to enter; Keeton was fairly apprised of what those policies

demanded and she has failed to show that they had an undue chilling
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effect on student speech. The remediation plan imposed on Keeton

pursuant to those policies placed limits on her speech and burdened

her religious beliefs, but, as the allegations show, the plan was

motivated by a legitimate pedagogical interest in cultivating a

professional demeanor and concern that she might prove unreceptive

to certain issues and openly judge her clients. Furthermore, these

concerns and the policies from which they were derived are

applicable to all students in the Counselor Program. The

allegations show, in sum, that while Keeton was motivated by her

particular religious beliefs, Defendants were not.

Based upon the foregoing, Defendants' second motion to dismiss

(doc. no. 83) is hereby GRANTED. All claims, individual and

official capacity, are DISMISSED. The Clerk shall terminate all

deadlines and motions, and CLOSE the case.

ORDER ENTERED at Augusta, Georgia, this	 Lay of June,
2012.

HO	 it-J.  RANb,t ALL
UNITEI STATES DISTRICT JUDGE

N SOUTRN DISTRICT OF GEORGIA
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