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I. INTERESTS OF AMICUS 

The SPLC is a national, nonprofit, non-partisan organization established in 

1974 to provide information about and advocate for the free expression rights of 

student journalists and newspapers.  As the only national legal assistance agency 

devoted exclusively to defending the rights of the student press, the SPLC has 

collected and analyzed student press cases nationwide, and has submitted 

numerous amicus briefs to federal courts of appeals and to the United States 

Supreme Court. 

Because the SPLC focuses on issues relating to the First Amendment rights 

and responsibilities of students and their parents, and the authority and 

constitutional limits imposed on school and other government officials, the SPLC 

has a special interest in this Court’s consideration of the District Court’s decision.  

Judge McLaughlin’s opinion protects students’ First Amendment freedoms by 

holding that school administrators’ subjective prohibition of a child’s word, often 

used as a substitute for a harmless adult word, is unreasonable and does not 

comport with the constitutional protections afforded to students. 

Counsel for Appellant did not respond to the SPLC’s request that Appellant 

stipulate to the filing of this brief.  Accordingly, pursuant to Federal Rule of 

Appellate Procedure 29, the SPLC has moved for leave to file this brief. 
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II. SUMMARY OF ARGUMENT 

This may seem to be a rather small case, a case about a child’s nonsense 

word on a bracelet.  In a sense it is, and there understandably may be a temptation 

to consign such seemingly small matters to the discretion of school administrators 

and be done with it.  The Court should resist any such temptation.  

The breadth of authority that the Easton Area School District (“EASD”) is 

seeking by way of this case would give school administrators essentially 

unreviewable discretion to punish the speech of students, even personal expression 

worn on their own bodies that in no way purports to be school-sponsored.  The 

EASD asks this Court to declare that speech may be banned—and a violation of 

the ban may be punished however the EASD sees fit—simply because a school 

official deems the speech (using the EASD’s own words) “inappropriate” or 

“offensive,” regardless of context and regardless of intended meaning.  No 

government official, no matter how well-intentioned, has ever been entrusted with 

a blank check of authority over the “appropriateness” of citizens’ expression, and 

none ever should be.  This case is about protecting public school students against 

the overzealous application of discipline that, when misapplied to innocent 

conduct—as it was here—can unjustly impose limits on students’ future 

educational opportunities.  The Court should affirm the District Court’s well-
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reasoned opinion recognizing a sensible balance between authority and individual 

liberty within the schoolhouse gates. 

III. ARGUMENT 

A. The Easton Area School District’s Subjective and Unreasonable 
Decision To Ban the “I ♥ Boobies!” Bracelets Shows Why School 
Administrators Cannot Be Afforded Complete and Unchallenged 
Deference To Declare Words Taboo  

1. The District Court’s Opinion Is In Line With Third Circuit 
Precedent Limiting Fraser To Its Facts Because the Speech At 
Issue Bears No Resemblance To Fraser Speech. 

This Circuit considers Bethel School District No. 403 v. Fraser, 478 U.S. 

675 (1986), to be a “narrow categor[y] of speech” carved out from the standard for 

freedom of student expression established in Tinker v. Des Moines Independent 

Community School District, 393 U.S. 503 (1969), and has limited Fraser to its 

facts.  Saxe v. State College Area Sch. Dist., 240 F.3d 200, 213 (3d Cir. 2001) 

(“According to Fraser, then, there is no First Amendment protection for lewd, 

vulgar, indecent, and plainly offensive speech in school. Fraser permits a school to 

prohibit words that offend for the same reasons that obscenity offends . . . .”) 

(internal quotations omitted).  In its opinion in this case, the District Court 

correctly recognized that Fraser is a limited exception to the general rule that 

students do not “shed their constitutional rights to freedom of speech or expression 

at the schoolhouse gate.”  J.A. 20–21 (quoting Tinker, 393 U.S. at 506).  Rather, 
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pursuant to Fraser and this Court’s subsequent precedent,  “a proper Fraser 

analysis involves the narrow inquiry as to whether the speech at issue is lewd, 

vulgar, or otherwise offends for the same reason that obscenity offends.”  J.A. 29.  

The District Court’s decision must be affirmed because it correctly applied the law 

of the Third Circuit to the facts of this case. 

The District Court correctly held that it would have been unreasonable for 

the EASD to conclude the “I ♥ Boobies!” bracelets were lewd or vulgar or that 

they offended for the same reason obscenity offends.  J.A. 38.  Indeed, the speech 

in this case bears no resemblance to the speech prohibited in Fraser.  There, school 

administrators could censor Matthew Fraser’s school assembly speech because it 

was unmistakably sexually graphic in nature.  There was no doubt that Fraser 

intended to reference graphic sexual acts through “pervasive sexual innuendo” in a 

speech that ”glorified male sexuality” and was understood by a significant amount 

of students in the audience to be sexual in nature.  Fraser, 478 U.S. at 678, 683. 

The “I ♥ Boobies!” bracelets stand in stark contrast to Fraser’s speech 

because they are not unmistakably sexually graphic in nature.  As discussed in Part 

III.A.2 below, the “I ♥ Boobies!” bracelets contain no graphic depiction of sexual 

acts.  The bracelets do not contain any sexual innuendo.  The bracelets do not use 

the word “boobies” in any other manner than to refer to women’s breasts.  

“Boobies” is itself a child’s word—baby-talk used by children much too young to 
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understand what sex is—and is in no way culturally associated with sex acts.  It is 

one thing to say that crude sexual terms are punishable in a context in which they 

plainly do not belong (a nominating speech at a mandatory school assembly).  It is 

quite another thing to say—as the EASD urges—that slang words are punishable 

regardless of the context and regardless of the speaker’s intent.  The “I ♥ Boobies!” 

bracelets bear no resemblance to the unmistakably sexual nature of Matthew 

Fraser’s speech and should not be prohibited under Fraser and Saxe. 

In addition, the “I ♥ Boobies!” bracelets should not be prohibited under 

Fraser and Saxe because unlike Fraser’s speech, they do not “offend for the same 

reasons obscenity offends.”  In Fraser, the Supreme Court cited its opinion in FCC 

v. Pacifica Foundation, 438 U.S. 726, 746 (1978), which explained that the words 

at issue in that case 

offend[ed] for the same reasons that obscenity offends 
[because they] “are no essential part of any exposition of 
ideas, are of such slight social value as a step to truth that 
any benefit that may be derived from them is clearly 
outweighed by the social interest in order and morality.” 

Id. at 746 (quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942)).  In 

Saxe, this Court embraced this ideal and used it to limit the types of student speech 

that school administrators may prohibit.  Saxe, 240 F.3d at 213. 

The “I ♥ Boobies!” bracelets do not “offend for the same reasons that 

obscenity offends” because they undeniably carry messages with social value.  The 
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District Court found that B.H. purchased and wore the bracelets “to show her 

support for breast cancer prevention, raise awareness and initiate dialogue about 

breast cancer, and support the Keep A Breast Foundation’s breast cancer 

prevention programs” as well as “honor a close friend of [her] family who survived 

the disease.”  J.A. 10–11.  K.M. wore the bracelets because she thought they raised 

awareness for breast cancer better than simply wearing the color pink.  J.A. 11.  

The bracelets are conversation starters about breast cancer, a disease that may not 

be top of mind for young females.  The EASD recognizes the importance of 

increasing awareness about this disease: it raises money for the Susan G. Komen 

for the Cure Foundation and addresses breast cancer awareness in its health 

curriculum, EASD Br. 29 n. 8, and it even sponsored its own breast cancer 

awareness day on October 28, 2010.  J.A. 12.  There is no doubt that a message 

about breast cancer awareness has social value and is an essential part of the 

exposition of ideas.  The lack of social value in Fraser’s speech stands in contrast 

to the social value that B.H.’s and K.M.’s bracelets provide by fostering and 

contributing to a dialogue about breast cancer. 

This Court should therefore affirm the District Court’s holding that the “I ♥ 

Boobies!” bracelets are neither lewd nor vulgar; nor do they offend for the same 

reasons that obscenity offends.  The EASD concedes that breast cancer awareness 

is important, yet nonetheless contends that the District Court erred because it did 
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not give proper weight to the post-hoc, unsupported conclusion that the “I ♥ 

Boobies!” bracelets are “inappropriate and offensive in the context of [the 

EASD’s] school.”  EASD Br. 29–30.  The EASD’s argument is wrong both as a 

matter of fact and as a matter of law. 

2. The “I ♥ Boobies!” Bracelets Are Neither Inappropriate Nor 
Offensive: They Are Awareness Builders For Charity and Not 
Gratuitous References to Sex or Sexual Acts. 

The “I ♥ Boobies!” bracelets do not exist in a vacuum.  They are part of a 

breast cancer awareness campaign and take the form of what is now a universally 

recognized symbol of support for a charitable organization.  In this context, neither 

the word “boobies” nor the phrase “I ♥ Boobies!” can reasonably be considered 

lewd, vulgar, inappropriate or offensive.  The EASD ignores this context when it 

argues otherwise. 

The word “boobies” itself is neither lewd nor vulgar.  It is a young person’s 

word for “breast.”  See Motherlode: Adventures in Parenting, 

http://parenting.blogs.nytimes.com (July 19, 2011, 10:51 EST) (Six-year-old child 

answers “She has boobies” when asked by his mother how he will know if 

somebody on the street is a mom).  And, in what should be a silver bullet to any 

argument made by the EASD, the word “boobies” has been used in a children’s 

book about breast cancer.  See Gina Wright, My Mommy Has Breast Cancer 

(2009).  “Boobies” is not a secret code word for sexual activity.  In no passage in a 
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Mickey Spillane novel does a debonair detective gaze admiringly at the “boobies” 

of a femme fatale.  In no steamy cinematic love scene does Michael Douglas 

whisper breathlessly to Sharon Stone, “I love your boobies.”  “Boobies” amuses 

us—and by amusing us, accomplishes the charity’s goal of provoking discussion—

because it is a word incongruously childlike for an older audience, as if a CEO 

stood up at a board meeting and announced, “I have to go wee-wee.”  Neither 

“boobies” nor “breast” on its own conveys a sexual connotation.  The words refer 

to a human body part.  In this context, the word “boobies” refers to a woman’s 

breasts—nothing more.  

The bracelet’s design informs the observer that the bracelet is a product of a 

charitable foundation.  The name and logo of the Keep A Breast Foundation appear 

on the bracelets immediately after the “I ♥ Boobies!” phrase.  See J.A. 8 n. 2.  In 

addition, the foundation’s internet address appears on the inside of the bracelet.  

J.A. 8.  The appearance of the foundation’s name and internet address in the same 

limited space as the “I ♥ Boobies!” phrase reinforces that the phrase is referring to 

something other than sex.  The space between the phrase and the logo is so 

minimal that it would be difficult, if not impossible, to view the bracelet long 

enough to read “I ♥ Boobies!” yet somehow not notice the logo directly after the 

phrase.  This is a signal to the reader that the phrase represents a serious message 

from a charitable foundation. 
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That the message appears on an awareness bracelet is itself an indication that 

the message is not gratuitous or inherently sexual.  Awareness bracelets first 

became popular in 2004 when Lance Armstrong and Nike launched their 

LIVESTRONG campaign with its ubiquitous yellow bracelets.  See Elaine 

Aradillas, The Race Is on for Bracelets Benefitting Armstrong Charity, N.Y. 

Times, July 29, 2004, available at 

http://www.nytimes.com/2004/07/29/nyregion/29bracelet.html.  In the years since 

the LIVESTRONG launch, most charitable causes sell their own awareness 

bracelets and there are companies that exist for the sole purpose of creating 

awareness bracelets.  See, e.g., Reminderband Inc., http://www.reminderband.com 

(last visited Sep. 1, 2011). 

The EASD treats the “I ♥ Boobies!” bracelets as more akin to an 

advertisement in a seedy red-light district than to a breast cancer awareness 

campaign.  The EASD’s vision of the bracelets fails to consider the word 

“boobies” and the bracelets in the context in which they exist: a child’s word 

appearing on a bracelet that supports the increased awareness of breast cancer on 

the part of teenagers and young women.  If the “I ♥ Boobies!” bracelets contained 

graphic depictions of sexual acts involving breasts, the EASD could easily prohibit 

them.  The bracelets contain no sexual imagery.  The heart symbol does not convey 

some hidden message about any sexual act the bracelet wearer would like to 
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perform.  The EASD cannot reasonably consider the bracelets lewd, vulgar, or 

plainly offensive without considering the context in which they appear.  See Guiles 

v. Marineau, 461 F.3d 320, 329 (2d Cir. 2006) (“We do not think . . . the images 

[of a martini glass, alcohol, and lines of cocaine] on plaintiff's T-shirt are plainly 

offensive, especially when considering that they are part of an anti-drug political 

message”). 

Given the context and the content of the bracelets, no reasonable school 

administrator could possibly think these bracelets are lewd or vulgar.   

3. The Standard Urged By the EASD Would Open the Floodgates 
For Groundless Disciplinary Sanctions Based On Harmless 
Slang Usage. 

 
The EASD is attempting to re-contextualize a harmless slang word to 

impose a meaning beyond how the word is commonly used or understood.  If we 

let the EASD do that with this word, there will be no logical stopping point to a 

school’s ability to manufacture imaginary rule violations.  The standard urged by 

the EASD would validate an unprecedented interpretation of Fraser enabling 

schools to ban a wide range of previously uncontroversial literary, artistic, and 

journalistic works.  If the word “boobies” in the context of a charity awareness 

bracelet is considered to be lewd speech that is categorically beyond the First 

Amendment’s protections, any slang term could easily acquire the same status.  

Expanding Fraser’s umbrella to encompass slang terms such as “boobies” will 
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force student speakers to walk on eggshells by censoring their own expression for 

fear of punishment for using slang terms previously viewed as innocuous. (If 

“boobies” is considered too coarse of a word to be uttered in the schoolhouse, a 

student might just as easily incur punishment for requesting the bathroom pass to 

go and “pee.”) 

 A decision in favor of the EASD would risk removing a wide range of 

literature and the arts from students’ reach, including literature the EASD itself has 

recommended to students.  For example, Easton Area Middle School’s 

recommended reading list for students in grades 7-81 includes the books The 

Sisterhood of the Traveling Pants and TTYL.  These books contain numerous slang 

terms, including “skinny-dipping”2 (a slang term for swimming in the nude), and 

“shlong”3 (a slang term for the male sexual organ).  These phrases would almost 

certainly be considered unprotected speech if “boobies” is prohibited, thus 

exposing students to school discipline for doing nothing more than reading school-
                                                 
1 “Girls’ Favorites,” Easton Area Middle School 7-8 Library, 
http://www.eastonsd.org/eams78/library/Girls.html (last visited Sep. 1, 2011). 
 
2 Ann Brashares, The Sisterhood of the Traveling Pants, Book 1 (Random House 
Digital, Inc. 2003) (“Kostos caught me skinny-dipping, and I totally freaked.”). 
 
3 See “ttyl, by Lauren Myracle,” zab_young_adult (May 14, 2010), available at 
http://zab-young-adult.livejournal.com/10455.html (Describing a scene in the book 
in which “[t]he girls giggle about wanting to get their hands on a certain cute boy’s 
‘shlong.’”). 
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approved books aloud.  Similarly, students could be punished for bringing to 

school articles published in prominent national newspapers such as USA Today.  

See, e.g., Mimi Hall, People fed up with constant D.C. fighting, USA Today, July 

19, 2011, at 4A (“But something better be done quick, or this country’s going right 

down the crapper.”). 

 While this discussion may itself seem juvenile, it matters immensely to the 

many thousands of students who, if the EASD succeeds here, will be exposed to 

capricious disciplinary actions placing real limits on their futures.  A growing tide 

of research establishes that schools are prone to overuse suspensions for trivial 

missteps, real or imagined.4  A suspension imposes real costs in terms of setting 

                                                 
4 See, e.g., Council of State Governments Justice Center & Texas A&M Public 
Policy Research Institute, “Breaking Schools’ Rules: A Statewide Study of How 
School Discipline Relates to Students’ Success and Juvenile Justice Involvement” 
(July 2011) (documenting study of 1 million Texas children revealing that 15 
percent of public school students were suspended or expelled 11 times or more 
over their middle- and high-school years, with 97 percent of the penalties imposed 
for non-violent violations of local schools’ conduct codes); New York Civil 
Liberties Union, “Education Interrupted: The Growing Use of Suspensions in New 
York City’s Public Schools” (Jan. 2011) (analyzing 10 years’ worth of disciplinary 
statistics to document “alarming” rise in suspensions, with one out of every 14 
New York City students suspended at least once during 2008–09, and the 
disproportionate impact of suspensions on disabled and minority students); Texas 
Appleseed, “Texas’ School-to-Prison Pipeline: The Impact of School Discipline 
and Zero Tolerance” (October 2007) (reporting more than 600,000 referrals to out-
of-school suspension—13 percent of Texas’ students—during 2005–06 for non-
violent “discretionary” infractions including “profanity, failure to turn in work, or 
behavior that teachers label ‘disruptive.’”). 
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back a student’s educational development, and if the suspension appears on a 

student’s permanent disciplinary record, it can place a ceiling on the student’s 

entire future.  The disciplinary write-up generally will not say “wore ‘boobies’ 

bracelet to school,” but instead will say something like, “conduct disruptive to 

school.”  In this age of ultra-competitive college admissions, what admissions 

officer in a close case will be interested in rolling the dice on a student suspended 

for “disrupting school?” 

 A reading of Fraser that enables administrators to ban the word “boobies” 

gives them license to place limits on the future educational prospects of their 

students based on trumped-up disciplinary infractions, and to suppress a wide 

range of harmless slang commonly used among students—including speech that 

the school itself has deemed appropriate in the educational setting.  Allowing 

schools to equate “slang” with “vulgarity” means that words far outside the scope 

originally contemplated by the Supreme Court will fall under Fraser’s umbrella.  

This unprecedented extension of Fraser cannot be countenanced. 

4. The EASD’s Position That It Can Prohibit Any Speech It Finds 
“Inappropriate and Offensive” Is In Conflict With Supreme 
Court Precedent. 

The EASD cannot prohibit student speech in its schools merely because it 

finds the speech “inappropriate and offensive.”  EASD Br. 30.  The Supreme Court 

in Morse v. Frederick, 551 U.S. 393 (2007), limited school administrators’ abilities 
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to prohibit speech they find to be plainly “offensive.”  The Court in Morse declined 

to extend Fraser by explaining that Fraser “should not be read to encompass any 

speech that could fit under some definition of ‘offensive.’  After all, much political 

and religious speech might be perceived as offensive to some.”  Id. at 409.  Justice 

Alito went one step further in his concurring opinion by explaining that the 

majority opinion “does not endorse the broad argument . . . that the First 

Amendment permits public school officials to censor any student speech that 

interferes with a school’s ‘educational mission.’  This argument can easily be 

manipulated in dangerous ways and I would reject it before such abuse occurs.”  

Id. at 423. 

The case before this Court is the first time since Morse that this Court will 

decide a prohibition of on-campus student speech under Fraser.  Amici encourage 

the Court to take heed of the Supreme Court’s opinion in Morse and decide this 

case in a way that unambiguously dispels any notion that school administrators 

have unfettered deference under Fraser to prohibit speech they find “inappropriate 

and offensive.”  

The EASD has cited four pre-Morse cases—all but one of them district court 

cases, and none from this jurisdiction—in which student speech was prohibited 

because school administrators were afforded unlimited deference to ban speech 

they found offensive.  These four cases show the perils of allowing school 
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administrators to prohibit speech that they find vaguely offensive, even where the 

speech cannot reasonably be considered lewd, vulgar, indecent, or offensive for the 

same reason that obscenity offends under a correct and limited reading of Fraser.  

These cases are no longer persuasive precedent because they were all decided 

before Morse refused to read Fraser broadly to prohibit “any speech that could fit 

under some definition of offensive.” Morse, 551 U.S. at 409.  In each of the cited 

cases, by contrast, the court’s conclusion to allow censorship rested on a decision 

to defer to nebulous and unsubstantiated nations of “offensiveness.”  In Boroff v. 

Van Wert City Board of Education, 220 F.3d 465 (6th Cir. 2000), the Sixth Circuit 

upheld a high school’s prohibition of a Marilyn Manson T-shirt that had a three-

faced Jesus and the words “See No Truth.  Hear No Truth.  Speak No Truth” on the 

front, and the word “BELIEVE” with “LIE” highlighted on the back.  Id. at 467.  

School administrators found the T-shirt to be offensive because “the band 

promotes destructive conduct and demoralizing values that are contrary to the 

educational mission of the school.”  Id. at 469.  The court held in favor of the 

school administrators and stated that “in this case, where Boroff’s T-shirts contain 

symbols and words that promote values that are so patently contrary to the school’s 

educational mission, the School has the authority, under the circumstances of this 

case, to prohibit those T-shirts.”  Id. at 470. 
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In Mercer v. Harr, No. Civ.A H-04-3454, 2005 WL 1828581 (S.D. Tex. 

Aug. 2, 2005), the court upheld a middle school’s prohibition of a T-shirt worn to 

school by a twelve-year-old student that said “Somebody Went to HOOVER DAM 

and All I Got Was This ‘DAM’ Shirt.”  Id. at *7.   The court held that “given the 

homophonic nature of the word ‘dam,’ it was reasonable for the principal and 

Board to consider the t-shirt offensive.”  Id.  The court improperly relied on 

Hazelwood School District v. Kulhmeier, 484 U.S. 260, 267 (1988), concluding 

broadly that the “decision regarding ‘what manner of speech in the classroom . . . 

is appropriate properly rests with the school board.’”  Mercer, 2005 WL 1828581, 

at *7. 

In Pyle v. South Hadley School Committee, 861 F. Supp. 157 (D. Mass. 

1994), the court upheld school administrators’ prohibitions of two T-shirts worn by 

a high school student to school: one that read “See Dick Drink. See Dick Drive. 

See Dick Die.  Don’t be a Dick,” and one that read “Coed Naked Band: Do It To 

the Rhythm.” Id. at 158, 170.  The court deferred completely to the South Hadley 

school administrators in upholding the ban, noting that “reasonable limitations on 

vulgarity do facilitate a school’s educational mission” and that “a political message 

does not justify a vulgar medium.”  Id. at 169–70. 

In Broussard v. School Board of Norfolk, 801 F. Supp. 1526 (E.D. Va. 

1992), the court upheld school administrators’ prohibition of a shirt worn by a 
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twelve-year-old girl at her middle school that read “Drugs Suck!” on the front and 

“N[ew] K[ids] O[n] T[he] B[lock] Donnie Wahlberg” on the back.  Id. at 1527–28.  

The court deferred to school administrators and found, somewhat shockingly, that  

a reasonable middle school administrator could find that 
the word “suck,” even as used on the shirt, may be 
interpreted to have a sexual connotation. This is not to 
say that the phrase “Drugs Suck!” is reasonably 
interpreted to mean that drugs were engaging in sexual 
activity or that the shirt advocates sexual activity of any 
form. Rather, the meaning of “disapproval” in the use of 
the phrase “X sucks” derives from a sexual connotation 
of oral-genital contact. Although the anti-drug message 
itself admittedly makes no sexual statement, the use of 
the word “suck,” and its likely derivation from a sexual 
meaning, is objectionable. 
 

Id. at 1534. 

 Not only did these four courts flat out get each case wrong, not one of these 

cases would come out under Fraser, post-Morse, the same way it was originally 

decided.  Nicholas Boroff’s three-faced Jesus T-shirt could not be prohibited solely 

because, as that court noted, the Marilyn Manson band promoted conduct and 

values “contrary to the educational mission of the school.”  Boroff, 220 F.3d at 

470.  This is directly contrary to Justice Alito’s concurring opinion in Morse that 

rejected the ability for school administrators to censor student speech that 

interferes with a school’s education mission.  Morse, 551 U.S. at 423.  In addition, 

Boroff was wrongly decided because the shirt contained an image of Jesus and 
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related language yet the court allowed the prohibition of the T-shirt because 

Marilyn Manson “promotes disruptive and demoralizing values.”  Boroff, 220 F.3d 

at 471.  It is laughable that the student wished to “incorporate by reference” the 

band’s values into the language and imagery of his T-shirt, any more than a 

student’s wearing of a Mark McGwire baseball jersey “incorporates by reference” 

the use of illegal steroids.  Heather Mercer’s “All I Got Was This [Hoover] ‘DAM’ 

Shirt” could not be prohibited solely because the principal and the School Board 

considered the T-shirt offensive.  Again, this is directly in conflict with the holding 

in Morse that Fraser “[does not] encompass any speech that could fit under some 

definition of ‘offensive.’”  Morse, 551 U.S. at 409.  Jeffrey Pyle’s shirt was, as the 

court conceded, a political message, Pyle, 861 F. Supp. at 169–70, which was 

intended to convey a serious message in a humorous context that would be better 

received by young adults.  With that political message, like the bracelets currently 

before this Court, Pyle’s shirt could not have reasonably “offend[ed] for the same 

reasons obscenity offends.”  Saxe, 240 F.3d at 213.  Pyle’s other shirt would be 

protected as “Do It To the Rhythm” is neither lewd nor vulgar.  Finally, Kimberly 

Broussard’s “Drugs Suck!” shirt could not be prohibited because it contained a 

political message and the school administrators found the T-shirt to be merely 

“objectionable.”  In addition, no reasonable person, in 2011, would consider the 

phrase “Drugs Suck!” to be anything close to lewd or vulgar.  
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 These four cases are emblematic of the dangers posed by unfettered 

deference to school administrators.  More problematic is the forced game of 

“Hopscotch” that students must play as they attempt to guess which words would 

be deemed “offensive”—and thus prohibited—by their school administrators.  

Though this Boroff-Mercer-Pyle-Broussard four-headed monster is not mandatory 

authority on any court in the Third Circuit, parties to litigation concerning student 

speech in this Circuit, such as the EASD in this case (which has cited each of the 

four cases at some point in this litigation) will continue to rely on these cases in 

support of their prohibition of student speech.  This Court should not rely on these 

wrongly decided cases in ruling on the constitutionality of the EASD’s prohibition 

of the “I ♥ Boobies!” bracelets. 

 Rather, backed by the Supreme Court’s decision in Morse, this Court should 

continue to apply Fraser in a limited fashion to prevent school administrators from 

prohibiting student speech they find to be merely “inappropriate and offensive.”  

C.f. Guiles v. Marineau, 461 F.3d 320, 329–30 (2d Cir. 2006) (holding that 

although images of a martini glass, alcohol, and lines of cocaine on a T-shirt 

attacking George W. Bush could be construed “as insulting or in poor taste,” the T-

shirt was not prohibited by Fraser).  This Court should take this opportunity to not 

only affirm the District Court’s ruling in favor of B.H. and K.M., but to make it 

clear that the Third Circuit will not contribute to the patchwork of prohibitions 
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woven by other courts that wrongly empower school administrators to ban speech 

that is neither lewd, nor vulgar, nor offensive for the same reasons obscenity 

offends.  Under the framework erected by Fraser, adopted by this Court in Saxe, 

and further confirmed by Morse, the “I ♥ Boobies!” bracelets cannot be prohibited 

by the EASD merely because school administrators find the bracelets to be 

“inappropriate and offensive.” 

B. Any Attempt To Stifle Student Expression That Is Protected by 
Tinker Must Be Based On Clear Facts and Not the Gut Feelings or 
Hunches Of School Administrators. 

The EASD urges the Court to travel down a dangerous path of unreviewable 

discretion for administrators’ unsubstantiated gut feelings that speech might lead to 

disruptive behavior.  See, e.g., EASD Br. 30 (“Deference to school principals’ 

judgment when carrying-out [sic] the daily work of their schools is firmly 

established by case law and statute”), 31 (“[B]ecause regulating and eliminating 

vulgarity from the manner of student speech is the daily ‘work of the schools,’ 

administrators’ reasonable determinations regarding vulgarity should be afforded 

deference”).  This is neither consistent with the plain language of Tinker—which 

expressly counseled that “undifferentiated fear or apprehension of disturbance” 

could not override students’ First Amendment rights—nor with the way this 

Circuit and others have applied Tinker.  Indeed, no court has ever allowed schools 
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to suppress speech under Tinker without first producing concrete evidence that a 

substantial disruption occurred or was imminent.  

 The mere fact that language may have upset or offended a handful of school 

administrators has long been held by courts to be insufficient to show substantial 

disruption under Tinker.  See Sypniewski v. Warren Hills Reg’l Bd. of Educ., 307 

F.3d 243, 269 (3d Cir. 2002) (holding that speech could not be punished under 

Tinker when school officials did not establish that offending shirt might genuinely 

threaten disruption, or that it violated any provisions of the school harassment 

policy); Nixon v. N. Local Sch. Dist. Bd. of Educ., 383 F. Supp. 2d 965, 973–74 

(S.D. Ohio 2005) (holding that school could not suppress speech under Tinker 

when school conceded that student’s shirt did not cause disruptions at school and 

offered no evidence of any circumstances that would justify a reasonable 

likelihood of disruption, beyond the fact that there were groups that could likely 

find the shirt’s message offensive); Bragg v. Swanson, 371 F. Supp. 2d 814, 828 

(S.D. W. Va. 2005) (“To suggest a ban is warranted simply because some associate 

it with racism proves too much for First Amendment purposes”); Killion v. 

Franklin Reg’l Sch. Dist., 136 F. Supp. 2d 446, 455 (W.D. Pa. 2001) (concluding 

that evidence of upset school employees did not constitute a substantial 

disruption); Chalifoux v. New Caney Indep. Sch. Dist., 976 F. Supp. 659, 666–67 

(S.D. Tex. 1997) (noting that school failed to sustain its burden of showing that 
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students’ speech caused a substantial disruption or material interference with 

school activities).  The EASD disregarded this well-established principle of law 

and presented no evidence to the District Court of any disruption prior to the 

school’s ban of the bracelets.  J.A. 39. 

 The case cited by the EASD as support for its application of Tinker, Pyle v. 

South Hadley School Committee, is not a Tinker-based ruling at all.  Rather, it was 

decided on the basis of a school’s authority to limit lewd and vulgar speech under 

Fraser, and it is thus not authority for the proposition that nondisruptive speech 

may be punished under Tinker.  See Pyle, 861 F. Supp. at 159–60 (holding that 

where speech is not disruptive or vulgar, a student’s personal expression may not 

be censored on the basis of its content).5  A different standard applies under Tinker, 

as the Third Circuit recently confirmed in Layshock.  Layshock v. Hermitage Sch. 

Dist., No. 07-4465, 2011 WL 2305970, at *7 (3d Cir. Jun. 13, 2011) (requiring 

schools to establish a nexus between student speech and substantial disruption of 

the school environment before speech can be banned). 

 Other circuits are in accord, holding that schools must point to concrete 

evidence of disruption before banning student speech.  See, e.g., Zamecnik v. 

Indian Prairie Sch. Dist. #204, 636 F. 3d 874, 877 (7th Cir. 2011) (determining 
                                                 
5 Pyle’s application of Fraser is no longer persuasive precedent due to the Supreme 
Court’s holding in Morse v. Frederick.  See Part III.A.4. 
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that it was speculative to conclude that allowing students to wear “Be Happy, Not 

Gay” T-shirts “would have even a slight tendency” to provoke substantial 

disruption and that speculation was too weak to prohibit students’ free speech 

rights); Castorina v. Madison County Sch. Bd., 246 F.3d 536, 543 (6th Cir. 2001) 

(concluding that a formal factual finding regarding a possible disturbance caused 

by students’ actions was necessary before a final decision could be entered under 

Tinker).  Even the plain language of Tinker indicates that the Supreme Court 

intended to fashion a rule requiring factual evidence that a student’s message 

would actually be disruptive before administrators could censor it.  See Tinker v. 

Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 (1969) (“Clearly, the 

prohibition of expression of one particular opinion, at least without evidence that it 

is necessary to avoid material and substantial interference with schoolwork or 

discipline, is not constitutionally permissible.”). 

  Extensive precedent confirms that some evidence beyond an administrator’s 

gut feeling and instincts must be shown before speech can be banned under Tinker.  

For these reasons, the EASD’s attempt to prevail on a Tinker claim without 

providing any evidence of disruption beyond the vague apprehension felt by a 

handful of school officials cannot succeed.  

It is, of course, always possible that speech will provoke one or two 

audience members to act out in ways beyond what the speaker anticipated or 
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intended.  But the “heckler’s veto” doctrine recognizes that, for the First 

Amendment to have any meaning, a few fringe listeners cannot be allowed to stop 

the speaker from being heard.  The recourse—as it should be here—is to punish 

listeners who act in harmful ways in response to the speech.  The First Amendment 

requires that suppressing the speech be the last resort, not the first, and that less 

speech-intrusive methods first be tried.  

 The EASD asks the Court to create an unprecedented level of “relaxed 

reasonableness” review under which a school administrator’s exercise of judgment 

would be functionally unreviewable.  No government official—not even a police 

officer making a life-and-death decision—is afforded that level of immunity.  The 

long and well-documented history of “zero tolerance” disciplinary overkill6 

establishes the damage that insufficiently supervised school officials can do to 

                                                 
6 See, e.g., Tim Grant, Zero Tolerance Makes Discipline More Severe, Involves the 
Courts, Pittsburgh Post-Gazette, Aug. 31, 2006, at A1 (decrying nationwide 
increase in disciplinary incidents such as 5-year-old suspended for a Halloween 
firefighter costume that included a toy axe, seventh-grader suspended for sharing 
caffeinated gum, and 10-year-old expelled for bringing paintball gun to show-and-
tell); Connie Langland, Controversy over ‘zero tolerance’: Parents say schools are 
overreacting and expelling students for small infractions, The Philadelphia 
Inquirer, Jan. 23, 2005, at B1 (documenting multiple suspensions and arrests of 
students in possession of scissors, toy guns, and nail clippers); Wes Smith & Leslie 
Postal,  Schools’ Arrests Spark Furor on ‘Zero Tolerance,’ Recent Incidents Spur  
a Call to Ease Post-Columbine Laws, Orlando Sentinel, Jan. 29, 2005 at A1, 
(collecting instances of school disciplinary overreactions, including arrests of two 
grade-school students for drawing “threatening” stick figures in class). 
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innocent young people.  If we have learned anything from the recent spate of 

disciplinary actions against teachers and administrators who rigged students’ 

standardized tests to produce inflated results, it is that school employees are no 

better or worse people than any other government employees, and that “trust me” 

is not a constitutionally valid standard.  See, e.g., Trip Gabriel, Pressed to Show 

Progress, Educators Tamper With Test Scores, N.Y. Times, June 11, 2010, at A1 

(describing how teachers and principals in school districts across the country have 

lost their jobs after being caught altering students’ answer sheets to produce higher 

test scores or leaking correct answers to test-takers).  Because a student is unlikely 

to have any meaningful ability to obtain relief from a wrongheaded disciplinary 

decision—a 10-day suspension from school will be long-expired before an appeal 

can be heard—it is especially essential in the school setting that courts set down 

clear boundaries governing administrators’ disciplinary discretion, erring (as courts 

always must) on the side of the speaker and not the government in doubtful cases.       

C. Tinker Applies To Censorship Beyond “Viewpoint 
Discrimination.” 

 The EASD takes pains throughout their brief to characterize Tinker as a 

narrow case that applies only to incidents involving viewpoint discrimination.  

This is a mischaracterization of the law, as Tinker is widely recognized in the Third 

Circuit to apply beyond situations involving viewpoint discrimination. 
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 Courts in the Third Circuit have consistently viewed Tinker as the baseline 

standard for evaluating all student speech—the default standard unless one of the 

narrow exceptions subsequently recognized by the Supreme Court applies.  

Specifically, Tinker applies to all speech that is not either (i) school-sponsored, (ii) 

vulgar or lewd, or (iii) promoting illegal drug use.  See, e.g., C.H. v. Bridgeton Bd. 

of Educ., No. 09-5815, 2010 WL 1644612, at *4 (D.N.J. Apr. 22, 2010) (“The 

[Third Circuit] holds that . . . . if student speech is not lewd, school-sponsored, or 

advocating drug use, the speech can only be prohibited if it is likely to cause a 

disruption.”); Depinto v. Bayonne Bd. of Educ., 514 F. Supp. 2d 633, 645 (D.N.J. 

2007) (reasoning that Tinker governed case because offending photograph was not 

vulgar or obscene under Fraser or school-sponsored speech, as in Hazelwood).  In 

this way, Tinker applies to cases involving both content and viewpoint 

discrimination.  See McCauley v. Univ. of the Virgin Islands, 618 F.3d 232, 251 

(3d Cir. 2010) (observing that the Supreme Court has held multiple times “that the 

mere fact that someone might take offense at the content of speech is not sufficient 

justification for prohibiting it”). 

 Indeed, it would make no sense to confine Tinker to the limited context of 

viewpoint-discrimination cases, for that would leave no recognized legal standard 

at all for the vast majority of individual student speech—speech that is neither 

Hazelwood “curricular” speech, Morse “school sanctioned” speech, or Fraser 
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“lewd” speech.  Presumably, it is the EASD’s wish that such speech be protected, 

if at all, only against “unreasonable” school punishment—but if that is so, then a 

student’s individual speech on a T-shirt or a leaflet would receive no greater 

protection than Hazelwood curricular speech, which is likewise subject to 

“reasonableness” review.  We know that cannot be the case, else the Supreme 

Court would have had no need to create a Hazelwood exception to Tinker in the 

first place.  Precedent within this Circuit—and common sense—make clear that 

Tinker applies beyond the narrow framework in which the EASD attempts to cabin 

it. 

IV. CONCLUSION 

As the Tinker Court recognized, there are occasions on which students’ 

interests in freedom of expression must, within the confines of the school 

environment, yield to the greater good of avoiding the “substantial” disruption of 

school functions.  But Tinker recognized that some disruption is not only 

unavoidable (indeed, a school day without disruption is about as commonplace as a 

snowstorm in San Diego), but in a free society is to be welcomed, because the 

exchange of provocative ideas invariably elicits strong responses. 

Justice Brennan said it best in NAACP v. Button: “Because First Amendment 

freedoms need breathing space to survive, government may regulate in the area 
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only with narrow specificity.” 371 U.S. 415, 433 (1963).  There is nothing narrow 

or specific about the open-ended discretion that the EASD seeks here. 

The students in this case wanted nothing more than to be participants in the 

discussion of a substantive public issue, as do students everywhere.  The rule 

advanced by the EASD would turn the public schools into a place of “zero 

tolerance” for any term that subjectively strikes the wrong note with a school 

administrator.  If this becomes the governing standard, students everywhere will 

censor themselves unnecessarily for fear of stepping across some blurry line of 

“appropriateness.”  
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