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IDENTITY OF THE JMICUS CURLIE
STATEMENT OF ITEREST,

AND SOURCE OF AUTHORITY TO FILE

This Amicus Curiae Brief is respectfully submitted in support of

Plaintift7Appellee Barnes by the Student Press Law Center (the “S PLC”), a

nonprofit, non-partisan organization which, since 1974, has been the nation’s only

legal assistance agency devoted exclusively to educating student journalists about

the rights and responsibilities embodied in the First Amendment to the Constitution

of the United States. The SPEC provides free legal assistance, information and

educational materials for student journalists on a variety of legal topics. The SPEC

is a recognized authority on the law governing the rights of student speakers, it

tracks reported instances of censorship nationally on the www.splc.org website,

and its staff of attorneys have authored the most widely used reference book in the

field, Law of the Student Press (3’ ed. 2008).

Because the SPLC’s work focuses on issues relating to the First Amendment

rights and responsibilities of students, the SPLC has a special interest in the

potential consequences of the decision of the United States District Court in this

matter, which substantially implicate issues of censorship of editorial commentary

and, in particular, editorial commentary addressing matters of public concern.

Pursuant to FED. R. APP. P. 29(a), this Brief is being tiled with an

accompanYing motion seeking leave of the Court to appear as Arnicus.



1. INTRODUCTION

As the U.S. Supreme Court has reaffirmed repeatedly most recently, in its

8-1 ruling issued on March 2 of this year in Snyder v. Phelps — the First

Amendment requires special solicitude for speech that, like the speech in this case,

addresses itself to issues of public concern, even if the speech may be harsh,

unpleasant and distressing to some who hear it:

“[Sjpeech on ‘matters of public concern’ ... is at the heart of
the First Amendment’s protection.” Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 472 U.S. 749, 758-759 (1985) (opinion of
Powell, J.) (quoting First Nat. Bank ofBoston v. Bellotti, 435 U.S.
765, 776 (1978)). The First Amendment reflects a “profound national
commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open.” New York Times C’o. v. Sullivan,
376 U.S. 254, 270 (1964). Accordingly, “speech on public issues
occupies the highest rung of the hierarchy of First Amendment values,
and is entitled to special protection.” Connick v. Myers, 461 U.S. 138,
145 (1983) (internal quotation marks omitted).’

The speaker in this case, Thomas Hayden Barnes, was punished by state

authorities for engaging in speech that indisputably addressed itself to matters of

public concern — specifically, the use of public funds to construct a university

parking garage that t3arnes believed to he imprudent. What Barnes was doing was

the 2l century analog to the pamphleteer of bygone days. who publishes and

‘Snyder v. Phelps, U.S. at . slip op. at 5-6 (No. 09-751) (March 2.
2011).



distributes his opinion in an effort to engage the public’s attention and affect the

course ofgovernment decisions.

While Barnes was not a journalist” in the traditional sense, his writings

were in many ways analogous to the crusading advocacy journalism practiced by

well-established media outlets including The Weekly Standard, The Nation, Mother

Jones and National Review. The public is increasingly reliant for its information

needs on blogs and social-networking pages set up by entrepreneurial individuals

to address particular niche topics, just as Barnes did here. Accordingly, the

precedent set by this Court will impact the welfare ofmany thousands of bloggers

and commentators, present and future, who desire nothing more than to be a part of

the discourse of civic events on their campuses.

The underlying facts in this case are thoroughly set forth in Appellee

Barnes’ primary brief, and Amicus will not attempt to restate them here. As is

abundantly clear from Appellee’s recitation of the factual record, Ronald Zaccari

made the decision to use his authority as president of Valdosta State University not

to promote campus safety (the after-the-fact rationale he now attempts to offer),

but to silence the nagging voice of a critic opposed to his policy agenda.

Because government actors, especially those at the university level,

generally are aware that they may not suppress speech critical oftheir institutions

directly (e.g.. by outlawing its distribution), they have developed subtler methods

-3-



of achie%ing the same objecthe indirectly. One of these methods is the use of the

campus disciplinary system to impose after-the-fact punishment? The strong

protection that accompanies even hurtful and offensive speech addressing matters

ofpublic concern — a presumption just reaffirmed overwhelmingly by the Snyder

Court — would be undermined ifgovernment actors were empowered to censor

indirectly through summary disciplinary proceedings in which they serve as

accuser, prosecutor, judge, jury and executioner.

The imbalance ofpower between student commentators and their schools is

an imposing one. The president ofa public university is one of state government’s

most powerful actors, wielding enormous influence over the lives of those

attending the institution. It is the rare student who has the fortitude to challenge

that authority and to hold his university administration accountable for its policy

decisions. Due process, and the contractual fbrce ofuniversity policies, are partial

equalizers of this power differential. These protections make it possible for

students to safely perform their essential oversight functions as bckns ofthe

campus community, just as they soon will be doing in their off-campus lives.

‘See, ag., Michael Edwards, “JMU journalists face disciplinary action after
on-campus reporting,” Student Press Law Center News Flash (Oct. 27, 2009)
(available at htt.//www.splc.org/news/newsflash.asp?id=l985) (link verified April
11,2011); Mary Keister, ‘Wash. student newspaper editors punished after clash
with adiser.” Student Press Law Center News Flach (Sept. 16, 2009)
http: www.splc.org news newsflash.asp?id 1953) (link verified April 11, 2011).

-4-



In its ruling of Sept. 3, 2010, the District Court correctly entered summary

judgment in favor of Barnes on the claim that Zaccari violated Barnes’ right to

procedural due process by affording no pre-deprivation notice and hearing before

expelling him, and further correctly denied Zaccari’s qualified immunity defense,

finding the law to have been amply well-established at the time of the deprivation.

The District Court further correctly entered summary judgment in favor of Barnes

on the claim that the institution’s failure to provide the procedural safeguards

promised in the Valdosta State University Student Handbook constituted a breach

of contract, This Court should unequivocally reaffirm the holdings below, to

ensure that the First Amendment’s guarantee of the freedom to address issues of

public concern is not made hollow by end-runs by opportunistic government

officials who seek to punish what they lack the power to prevent.

II. ARGUMENT

A. The District Court Correctly Granted Summary Judgment in Favor
of Barnes’ Procedural Due Process Claim

1. Notice _Hearingjflic_Clearly Established BrigjLine Prereqjiisite
Before_Dismissal from a Public University

If any legal principle of student rights law is foundational and clearly

established, it is that students maintain the inviolable right to notice and hearing

before expulsion, non-dc minimis suspension, or other disciplinary removal. See,

e.g., Goss v, Loper, 419 U.S. 565 (1975): Bd. ofCurators of Lrnv, ofMissouri v.

-..-



horowitz, 435 U.S. 78 (1978); Carey v. Pihus, 435 US. 247 (1978); Dixon v.

Alabama State Rd. fEduc., 294 F.2d 150 (5th Cir. 1961), ccii. denied368 U.S.

930 (1961); Wright v. Texas Southern Univ., 392 F.2d 728 (5th Cir, 1968); Speake

v. Grantham, 317 F. Supp. 1253 (S.D. Miss, 1970), order affd, 440 F.2d 1351 (5th

Cir. 1971); Williams v. Dade county Sch. Rd., 441 F.2d 299 (5th Cir. 1971); Pervis

v. LaMarque Indep. Sch, Dist., 466 F.2d 1054, (5th Cir. 1972); Lee v. Macon

county Rd. ofEd., 490 F.2d 458 (5th Cir, 1974); Jenkins v. Louisiana State Rd. of

Ed., 506 F.2d 992 (5th Cir. 1975); Sweet v. Childs, 507 F.2d 675 (5th Cir. 1975);

Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Nash v. Auburn Univ., 812

F.2d 655 (11th Cir. 1987). If multiple published circuit-level cases, spanning three

decades and binding in the jurisdiction, do not firmly establish a legal principle,

nothing will. In fact, this principle of law has been clearly established in this circuit

longer than anywhere else in this country. Lisa L. Swern, Due Process Rights in

Student Disc4linaiy iv1atters, 14 J.C. & U.L. 359, 359 (Fall 1987) (referencing

Dixon v. Alabama as the “landmark” decision requiring notice and hearing at the

university le’el). See also Afahavongsanan, 529 F,2d at 449 (the court3 designating

itself as the “anguard of the legal development of due process protections for

In Bonner V. City of Prichard, 661 F.2d 1206, 1209(11th Cir. 1981) (en bane),
the Lleventh Circuit adopted as binding precedent all decisions of the former Fifth
Circuit handed down prior to the close ol business on September 30. 1981.



students” since Dixon). What is remarkable is that, in spite of the overwhelming

precedent, a university administrator can still unashamedly claim entitlement to

qualified immunity after depriving a student of these bare minimums of process.

2. Barnes Possessed a Constitutionally Protected Interest in Continue4
Enrollment

Zaccari argues that Georgia law does not create a property right for an

undergraduate to attend a public college or university. Appellant’s Br. 22.

Nevertheless, case law in the Eleventh Circuit provides ample indication that some

process is due before a deprivation of this nature can take place. In a recent

decision, this Circuit reiterated that there is a protected interest in continued

enrollment such that notice and a hearing is required prior to deprivation:

“[Djepriving a public school student of a pre-suspension hearing constitutes a

violation of due process.” Castle v. Appalachian Tech. College, 631 F.3d 1194,

1200 (11th Cir. 2011). Although Castle was decided after Barnes’ administrative

withdrawal took place, it reaffirms a principle that has long been embraced in this

Circuit.

In 1961, the Fifth Circuit established that ‘[d]ue process requires notice and

some opportunity for hearing before a student at a tax-supported college is

suspended tbr misconduct” DLwn v. Alabama State Bd. ofEthic,, 294 F.2d 150,

158 (5th Cir. 1961). Courts have subsequently recognized that procedural due

process standards have been imposed on ‘public schools.” Jansen v. Emory

-7-



Liiversity, 440 F. Supp. 1060, 1063 (N.D. Ga. 1977). Although Zaccari attempts

to cabin the circumstances in which this principle applies, a plain reading of the

cases and their facts clearly suggests that it applies to all public, tax-supported

schools and not merely to technical colleges4

As a school administrator, Zaccari was in a position to understand the

consequences of an administrative withdrawal and should have realized that, by

acting independently and without providing pre-deprivation process, he was

violating the Constitution. As the Supreme Court has declared, “[tjhe claimed

right of the State to determine unilaterally and without process whether.

misconduct has occurred immediately collides with the requirements of the

Constitution.” Goss v. Lopez, 419 U.S. 565 (1975). The precedent outlined above

clearly establishes that Zaccari should have recognized that Barnes had a protected

interest in remaining in school and that his actions in unilaterally depriving Barnes

of that interest without pre-deprivation process violated the Constitution.

3. An ‘Administrative Withdrawal” Remains Sibjct to Due Process
Rqcjens

Specifically. Zaccari argues that a Georgia statute that provides a property
interest in continued enrollment to students at Georgia’s technical schools
differentiates the c’astle case from the present case. Appellant’s Br, 22-23. Yet, it
should be noted that neither the Dixon nor the Jansen courts required a state statute
to conclude that due process standards apply to all public, tax-supported schools.



Zaccari emphasizes the temporary nature of Barnes’ administrative

withdrawal to argue that pre-deprivation process was not necessary. Appellant’s

Br. 45. Yet, Barnes’ withdrawal was anything but temporary, as his reinstatement

at the university was entirely discretionary and not at all guaranteed. Unlike a

suspension or temporary withdrawal, there was no fixed point ofreturn and no

certainty that Barnes would be readmitted even if he complied with all of the

requirements listed in his withdrawal notice. Indeed, even after Barnes complied

with the listed conditions, he was not readmitted because Zaccari, in his discretion,

unilaterally determined that the letters Barnes provided were insufficient Barnes v.

Zaccari, 2010 WL 4977482 at *7 (N.D. Ga Sept. 3, 2010). Because the conditions

upon which Barnes could return to school were discretionary and not certain, his

administrative withdrawal is much more akin to the situation ofa fired employee

who has the opportunity to reapply for his position rather than a temporary

suspension. Courts have found that fired public employees experience a

deprivation of their rights, even if they have the opportunity to reapply for their

jobs. See, ag.. Cleveland8d ofEduc. v. Loudennil, 470 U.S. 532 (1985)

(holding that public employees had been deprived ofa property interest after one

employee had been fired and subsequently reinstated and another had appealed for

reinstatement). Similarly, Barnes experienced a deprivation of his rights that was

-9-



beyond temporary because the prospect of his continued enrollment was

discretionary and not tixed.

Furthermore, the Supreme Court has held that it is the nature of the interest

at stake, rather than its “weight,” that matters in determining whether the

requirements of due process apply. Goss, 419 U.S. at 575. As described above,

Hayden Barnes possessed a recognized interest in continued enrollment at school

that could not be revoked without notice and an opportunity for hearing. Thus,

even a temporary withdrawal for misconduct would require pre-deprivation

process because of the nature of Barnes’ interest.

Additionally, the Supreme Court has emphasized that a deprivation’s length

and severity is only one factor to weigh in a deprivation analysis and is not

decisive of the basic right to a hearing. Id. at 576. Even though Barnes’ notice of

withdrawal contemplated a possible return to the university, it provided him a 20-

day period within which to appeal, making it improbable that his appeal could be

adjudicated and he could return to school before at least 20 days had elapsed. Even

if Barnes did manage to return in less than 20 days, as long as his deprivation was

not de minim/s. its gravity is irrelevant to the question whether account must he

taken of the Due Process Clause.” kL Barnes’ administrative withdrawal resulted

in a substantial deprivation of his interest in attending school, as well as potentially

lastimz damage to his reputation and standing from the blemish on his permanent

—10—



record. Thus, even if the withdrawal were to be characterized as temporary, its

effects were sufficiently harmful such that pre-deprivation process was due.

4. Compulsory Withdrawal for “Disruptive Behavior” is Disciplinary
Rather than Academic

Notwithstanding Zaccari’s characterization of the reason for withdrawal as

“non-disciplinary” (See Appellant’s Br. 20), Barnes’ withdrawal under the Board

ofRegents Policy 1902 was for disciplinary misconduct The Supreme Court has

held that the salient division is between removals for disciplinary reasons and ones

for academic reasons. Horowitz, 435 U.S. at 86; see also Mahavongsanan, 529

F.2d at 449-50. Barnes’ withdrawal was premised on a violation of Board of

Regents Policy 1902, a section prohibiting “disruptive behavior.” Not only is

“disruptive behavior” the prototypical disciplinary infraction, by its own terms the

policy declares that violators will be deemed “to have committed an act ofgross

irresponsibility and shall be subject to disciplinary procedures” (emphasis added).

The district court in the Castle case reached the same conclusion on similar fkcts,

finding that a suspension for disruptive behavior was disciplinary and not

academic. Castle v. .‘Jarquardt, 632 F.Supp.2d 1317,1331 n. 15 (N.D. Ga. 2009).

Attempting to distinguish Dixon, Zaccari asserts that while the expulsions at

issue in Dixon were disciplinary, Barnes’ was not Appellant’s Br. 41. As a matter

of fact, the basis for the Dixon expulsions was the bdiptions resulting from the

—II—



swdents protests of segregated lunch counters, political dissent directly akin to

Barnes’ misconduct” in the present case. Dixon, 294 F.2d at 153-54. It is essential

that this class of removals for disruptive political protests remains entitled to the

most stringent due process requirements, so that they cannot be easily brushed

under the rug without notice and hearing by those administrators and schools that

seek to stifle political dissent.

5. To EjyQua1ified Immuniw, an Ofticial Must Relpot Merely

Zaccari’s contention that qualified immunity should apply because he sought

out the advice of counsel concerning Barnes’ administrative withdrawal is

untenable, given the undisputed evidence that Zaccari acted inconsistently with the

advice he received. Qualified immunity is intended to reward officials who

actually rely on the advice of subject-matter experts. Rather than reasonable

reliance, this is a case of unreasonable defiance.

The District Court found that it was undisputed that Zaccari acted

unilaterally and consistently ignored the advice he was given. Barnes, 2010 WL

4977382 13. While consultation with counsel is a factor to be considered in

determining an official’s entitlement to qualified immunity. \vhen an official

willfully ignores the advice of an advisor, this factor should have very little weight.

See Dixon v, Burke County, 303 F.3d 1271, 1275 (11th Cir. 2002) (effect of advice

was severed h intervening free, independent and volitional acts): see also



Hamilton v, Enc/ell, 981 F.2d 1062 (9th Cir. 1992) (officials who forced inmate to

fly in contravention of treating physician’s specific orders were not entitled to

qualified immunity). By taking action in contravention of the advice of his legal

counsel, Zaccari is not entitled to rely on the fact that he sought out counsel in

order to claim entitlement to qualified immunity.

Qualified immunity exists to protect those who have reasonably relied on

established legal precedent and on legal advice. See, e.g., United States v. Davis,

598 F.3d 1259, 1264 (11th Cir. 2010) (qualified immunity shields officers from

liability for searches conducted in reasonable reliance on precedent); Jenkins by

flail v. Taliadega City Bd. ofEthic., 115 F.3d 821, 829 (11th Cir. 1997) (qualified

immunity accommodates interests by protecting those who act in reasonable

reliance upon established legal principles). To receive the protections of qualified

immunity, an official must have exercised reasonable reliance. If it were enough

simply to call a lawyer, then a government official bent on pursuing his own

unlawful course could simply dial the attorney’s office, set the phone on “speaker”

and go to lunch, which is not that far removed from the heed that Zaccari paid to

the multiple pieces of cautionary advice he received here.

Even if Zaccari was found to have relied on the advice of his attorneys,

consultation with an attorney is only one factor to be considered within the totality

of the circumstances when determining qualified immunity. Poulakis v, Rogers,

-13-



341 Fed. Appx. 523, 533 (11th Cir. 2009) (quoting C’ox v flainey, 391 FJd 25, 35

(1St Cir. 2004)). Officials still must be found to have acted reasonably, and

advice or no advice — they cannot step on the gas pedal and speed through a red

light. As established above, the law was clear that Barnes should have received

some sort of pre-deprivation hearing. Thus, Zaccari did not act reasonably in

administering the withdrawal, and he is therefore not entitled to qualified immunity

even if he did rely on his attorneys’ advice (which he manifestly did not).

6. ççeInadçqate

Zaccari’s contention that post-deprivation appeal to the Board of Regents

provides sufficient process — relying on cases involving the impoundment of

equines5 and the attachment of a mobile home6— is unavailing in the setting of

expulsion from a public university. There is no authority for the proposition that a

post-deprivation appeal is ordinarily sufficient process in the context of a

disciplinary removal of a student from a school. To the contrary, when confronted

with this argument in castle v. Marquardt, the district court analyzed the issue and

correctly concluded that mere post-deprivation process is inadequate when

university officials are exercising the discretionary authorit . entrusted to them by

Reams v. Irvin, 561 F.3d 1258 (11th Cir. 2009).

Tinnei v, Shores, 77 R3d 378 (1 iOu Cir, 1996).

-14-



the state, to suspend and expel students. 632 F.Supp2d 13 1 7, 1 333-34 (citing

Zinermon v. Biirch, 494 U.S. 113 (1990)).

Although the Eleventh Circuit later concluded that the officials in Castle

were entitled to qualified immunity, the court’s conclusion turned on an entirely

different set of facts that easily distinguish Castle from the instant case. While the

plaintiff in Castle had access to — and took — an immediate appeal from her

expulsion, see Castle, 631 F.3d at 1199, Barnes had no such access. Indeed,

Barnes’ appeal was not heard until months after he attempted to get readmitted.

Barnes, 2010 WL 4977482, at * 7. In contrast to C’astie’s plaintiff, Barnes’ only

immediate avenue of recourse was a discretionary review by Zaccari, the very

person who had sought to remove him from school in the first place. fd

Discretionary review by an interested individual is hardly the equivalent of a

factual review by an independent appeals committee. Instead of having his case

resolved in a matter of weeks, Barnes was denied more than a semester’s worth of

school while he attempted to overturn his forced withdrawal. Id. No reasonable

otticial could believe that these circumstances provided Barnes with prompt and

adequate post-deprivation process. such that no pre-deprivation process was due.

It is unnecessary. as Zaccari urges, t’or this Court to conduct a balancing of

interests as contemplated by Mathews v. Eliridge, 424 U.S. 319 (1976). See

Castle, 632 F.Supp.2d at 1331 niô (“Because of the well-seWed nature of the right

-15-



to be heard before a final judgment is made, the court finds a more thorough

analysis under the Mathews factors unnecessary.”). Dixon issued the clear

pronouncement that “due process requires notice and some opportunity for hearing

before students at a tax-supported college are expelled for misconduct.” Dixon, 294

F.2d at 151. The plaintiffs in Dixon complained of a lack of notice, hearing and

appeal, so the Fifth Circuit would have had occasion to declare that a post-

deprivation hearing or appeal was enough to comport with due process. It would

have been seamlessly easy to mandate a “hearing before or after” instead ofjust

“before,” but the court plainly did not.

Although accurately noting language from Goss that permits mere post-

deprivation process with respect to those students “whose presence poses a

continuing danger to persons or property or an ongoing threat of disrupting the

academic process,” Goss, 419 U.S. at 583, Zaccari overlooks the subsequent

sentence of the Goss opinion which proclaims that the “hearing should follow as

soon as practicable. Id(emphasis added). Any reasonable construction of”as

soon as practicable” certainly would not condone a discretionary7and limited8

See Ga. Bd. of Regents Bylaws, art. VIII. (“A hearing before the Board (or
a Committee otor appointed by the Board) is not a matter of riuht but is within the
sound discretion of the Board.)

Id. (“The Board”s review shall be limited to the record ti”oin the
institutional appe.al process.”).

-16-



hearing which is held three months after the deprivation. Barnes was withdrawn in

May 2007, granted a hearing in August 2007 and was not reinstated until January

of the following year. Barnes, 2010 WL 4977482, at * 7. In this circuit, it is

dispositively settled as a matter of law that a hearing three months ex-post is

constitutionally inadequate. Pervis v. LaMarque Indep. Sch. Dist., 466 F.2d 1054

(5th Cir. 1972) (holding that a hearing three months after a suspension does not

comport with Dixon ‘s requirements of procedural due process).

Nor, as Zaccari maintains, is the remedy of a writ of mandamus from a state

court a sufficient procedural safeguard to satisfy due process. The cases indicating

that mandamus can be a constitutionally adequate remedy are readily

distinguishable from the case of a college expulsion. For instance, Cotton v.

Jackson, 216 F.3d 1328 (11th Cir. 2000), a case relied on by Zaccari, involved

only a name-clearing reputational hearing, not a termination hearing itself. As the

court in that case correctly noted, Id. at 1333, Eleventh Circuit law recognizes that

a name-clearing hearing unlike a college expulsion hearing — can be adequate

even if held after the deprivation.

The mandamus framework unjustly shifts the burden upon the student to

seek out fair treatment after the fact through court order, a process that is almost

guaranteed to result in exactly what happened here the loss of an academic term

due to delayed resolution ot the student’s appeal. The logic of Appellants’ position
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suggests that an administrator can never deprive a student of due process in a state

in which there is a right to seek writ of mandamus and compel the administrator to

hold a hearing — meaning that each case in which mandamus was available and yet

a violation was found must have been wrongly decided (including the Supreme

Court’s Goss v. Lopez, 419 U.S. 565 (1975), since Ohio Rev. Code Ann. § 2731.01

permits mandamus in the situation dealt with there).

If ever a pre-deprivation hearing is necessary, as is when taking more than

de minirnis disciplinary action against a student, any possibility of a writ of

mandamus is per se inadequate unless there is advance notice of the action. If

notice comes contemporaneously with or after the imposition of punishment — as it

did here with the university’s delivery of the “eviction notice” to Barnes’ dorm

room — then the deprivation is already under way and there is no longer a

possibility of seeking a pre-deprivation hearing. To hold that mandamus is an

adequate remedy for college expulsion is to hold that procedural due process never

demands a pre-deprivation hearing, eviscerating fifty years of Eleventh Circuit,

Fifth Circuit and Supreme Court precedent. Mandamus is an adequate remedy only

if the law provides that post-deprivation process is good enough. See Cotton. 216

F.3d at 1330. This is not one of those situations.

7. Extenuatingjcuipstances Do Not Justify the Failure to Provide Process
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While there are extreme occasions on which courts have recognized that

extenuating circumstances make a post-deprivation hearing, procedurally adequate,

this is not one of those cases. The circumstances surrounding Barnes’ case can be

distinguished from those cases in which courts have found “extraordinary”

circumstances, because here, there was no immediate threat of harm to persons or

property. Courts have labeled cases “extraordinary” when the facts involved

incidents such as inciting a riot, participating in a brawl in the principal’s presence,

and setting fire to a dormitory. See Hill v. Bd. of Trs, ofMich. State Univ., 182 F.

Supp. 2d 621, 630 (W..D. Mich. 2001) (riot); Craig v. Selma City Sch. Bd., 801 F.

Supp. 585, 590-91 (S.D. Ala. 1992) (brawl); Picozzi v. Sandalow, 623 F. Supp.

1571, .1578 (E.D. Mich. 1986) (fire). In contrast to the students in these cases,

Hayden Barnes expressed himself peacefully and was never shown to have caused

any physical harm to himself, to others or to property.

The president of a state university unquestionably has an obligation to

maintain a safe environment for students on campus. Zaccari seeks refuge in this

fact, arguing that he is entitled to qualified immunity under the “mistaken

judgment” doctrine of this court. At its core, the “mistaken judgment” doctrine is

synonymous with “arguable probable cause,” the species of qualified immunity at

issue in factintensive Fourth Amendment cases, The doctrine, however, is wholly



inapplicable in cases like the present one, which do not present murky and fact-

bound probable cause detenninations.

The constitutional minimal procedural requirements for student expulsion

are bright-line. Notice and hearing must precede the deprivation unless the

presence ofthe student poses a continuing danger to persons or property, in which

case notice and hearing must come as soon as practicable. Goss, 419 U.S. at 582-

83. There may well be a gray area as to whether a hearing has been held “as soon

as practicable,” but a three-month delay leading up to a hearing that itself affords

little process, followed by an additional five-month waiting period for an

adjudication, is well removed from any gray area. Contrast with Castle v.

Appalachian Tech College, 631 F.3d 1194(11th Cir. 201 1) (affirming grant of

qualified immunity when a written administrative appeal was granted immediately

and decided within two weeks).

Zaccari’s attempts to fashion some sort of“post-Virginia Tech shootings”

exception that enables colleges to make even very rash and unfair decisions with

impunity is unavailing. In the first place, Zaccari’s efforts to silence Barnes

predated the terrible events in Blacksburg, Va., and the District Court was readily

able to establish that Barnes’ critical views, not his purported “dangerousness,”

were the motivating factor in his summary expulsion (as farther evidenced by the

reversal ofZaccari’s decision once it reached the Regents). Zaccari has failed to
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show that Barnes’ speech caused the sort of immediate harm that was found to

justit a narrow exception in other cases deemed “extraordinary.’ Even in the

Dixon case, which involved sit-ins and mass civil rights demonstrations in the

politically charged climate of early-1960s Alabama, the Fifth Circuit did not find

the students’ actions to be so ‘extraordinary” as to deny them pre-deprivation

process. Dixon. 294 F.2d at 3. That these circumstances — inflammatory speech in

a context at least as tense as the aftermath of the Virginia Tech shootings — were

not held to be ‘extraordinary” should have indicated to Zaccari that the situation

with Hayden Barnes was similarly not extraordinary.

Zaccari’s contention that there was no feasible way to hold an unbiased

hearing at the campus level ignores the possibility of recusal. If Zaccari believed

himself to be actually biased, he should have recused himself from the hearing

rather than dispensing with all process at the campus level. (Indeed, the concession

that the accusing administrator might be so biased as to be unable to render an

impartial decisions argues for, not against, greater procedural safeguards. If the

hearing would necessarily have been biased, then it follows that the decision, too,

was biased.)

Even assuming arguendo that exigent circumstances would absolve

Zaccari’s failure to provide a decent hearing, constitutionally sufficient process

still requires notice in the form of a statemcnt of the specific charges and grounds



which, if proven, would justify expulsion.” DLcon, 294 F.2d at 158; see also Nash,

812 F.2d at 663. The notice slipped under Barnes’ dormitory room door was

constitutionally deficient. Although it listed the specific policy under which Barnes

was being withdrawn, the only grounds offered to justify withdrawal were a

conclusory allegation that Barnes was a “clear and present danger,” and a

Facebook collage that Zaccari deemed to be an indirect threat. Barnes, 2010 WL

4977482, at * 7. Taken together, both fragments would not give a reasonable

observer notice of the grounds justifying withdrawal under Board of Regents

policy 1902. Extenuating circumstances cannot account for this failure to provide

meaningftil notice.

In summary, because both extensive precedent and fundamental

constitutional principles support the idea that “due process requires notice and

some opportunity for hearing before a student at a tax-supported college is

expelled for misconduct,” and because precedent distinguishes the case at hand

from a case of “extraordinary circumstances,” Dixon, 294 F.2d at 158, it should
S

have been sufficiently clear to Zaccari that his actions violated the law. Thus, the

1)istrict Court correctly denied qualified immunity to Zaccari on Barnes

procedural due process claims.

B. THE DISTRICT COURT CORRECTLY GRANTED
SUMMARY JUDGMENT ON BARNES’ BREACH-OF-
CONTRACT CLAIM



Appellants’ only basis for attacking the District Court’s ruling as to Barnes’

breach-of-contract claim is a misstatement of the law of Eleventh Amendment

immunity. As well-presented in Appellee Barnes’ brief in chief, the immunity on

which Appellants purport to rely is immunity to an action in tort for money

damages, and is thus wholly inapplicable to a contract claim. Amicus writes brietly

only to reemphasize the correctness of the District Court’s underlying ruling that a

valid contract existed and was breached, because this doctrine has the potential to

be of importance to other student speakers whose rights are infringed.

The elements required to establish a valid contract under Georgia law are:

“parties able to contract, a consideration moving to the contract, the assent of the

parties to the terms of the contract, and a subject matter upon which the contract

can operate.” O.C.G.A, § 13-3-1. The District Court’s review of the facts in the

case clearly established that each of these requirements was met, meaning that a

valid contract was created between the Board of Regents (“BOW’) and Hayden

Barnes. Barnes, 2010 WL 4977482 at *17.

Although Georgia courts have not decided whether a student handbook at a

public university can constitute a valid contract, they have determined that

“Georgia law permits an expelled student to bring a breach of contract action

against a private educational institution” Morehouse college, Inc. v. McGaha, 627

SE2d 39, 41 (Ga. Ct. App. 2005). There is no legally significant distinction
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between the rules of a public or private institution, and no reason why a contract

cannot arise from the exchange of consideration when a student pays tuition and

agrees to the terms of enrollment. Indeed, at least one case in another jurisdiction

has determined that a valid contract was established between a public college and a

student through the student’s certificate of enrollment, which referenced the

college catalog and student handbook and met the state’s requirements for a valid

contract. Fussell v. Louisiana Business college, Inc., 478 So. 2d 652 (La. Ct. App.

1985). The state’s requirements in that case were very similar to the requirements

found in Georgia law. Compare La. Civ. Code Ann. art. 1756 et seq. (requiring

parties legally capable of contracting, consent legally given, a certain object that

forms the basis of the agreement and a lawful purpose) with O.C.G.A. § 13-3-1

(requiring parties able to contract, assent to the terms of the contract, a subject

matter upon which the contract can operate and consideration).

Valid contracts can be created through student handbooks, enrollment

certificates and similar items encountered upon a student’s enrollment at a public

college or university as long as those items comport with the requirements for a

valid contract under state law. A contrary rule would render the regulations under

which educational institutions operate — and the rights that they promise students

upon enrollment — voidable by the institution at will,



The District Court’s examination of the facts in this case clearly indicates

that the VSU student handbook met the conditions for a valid contract between the

BOR and Hayden Barnes under Georgia law. VSU breached this contract when it

failed to accord Barnes the process established by the handbook’s policies.

Therefore, this court should affirm the District Court’s decision with respect to

Barnes’ contract claim.

Ill. CONCLUSION

As a student attending a public university, Thomas Hayden Barnes had a

right to express himself non-disruptively on matters of public importance without

fear of threats, intimidation or retaliation. The First Amendment protection on

which Barnes was entitled to rely would be rendered meaningless if the university

could summarily remove a pesky critic that it is unable to silence.

People with zealously held beliefs will at times be labeled dangerous by

their opponents. But, as the Supreme Court has recently reminded us in Snyder,

even people with extremist and hateful views are permitted to express them

without government-imposed or government-enforced sanction. This should be

doubly true on the campus of a public university such as Valdosta State, the

laboratory in which even radical and unsettling ideas are meant to be tested. As the

Supreme Court memorably asserted in Healy v. James:

[T]he vigilant protection of constitutional freedoms is nowhere more
vital than in the community of American schools. The college
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classroom with its surrounding environs is peculiarly the marketplace
of ideas, and we break no new constitutional ground in reaffirming
this Nation’s dedication to safeguarding academic freedom.

408 U.S. 169, l8081 (1972) (internal citation and quotes omitted). “[Djiscussion

of controversial ideas on a college campus is essential to the background and

tradition of thought and experiment that is at the center of our intellectual and

philosophic tradition in the university setting. Vigorous debate on controversial

topics is consistent with the Supreme Court’s description of our college and

university campuses as vital centers for the Nation’s intellectual life.” Brown v. Li,

308 F.3d 939, 961(9th Cir. 2002) (citing Rosenberger v. Rector and Visitors ofthe

Univ. of Virginia, 515 U.S. 819, 835 (1995) (internal quotes omitted)).

Public officials are expected to withstand questioning and criticism, even

harsh criticism, because it is the highest duty of citizenship to hold the government

to account for its actions. It is abundantly clear from President Zaccari’s course of

conduct that he made up his mind to rid himself of a troublesome critic even before

he came into possession of any of the information on which he claimed to have

concluded that Barnes presented a danger to campus safety. The President’s

conduct exemplifies exactly why it is so essential that students be afforded some

basic notice and opportunity to defend themselves against unfounded charges —

because it is so easy in the school setting for a single biased decisionmaker to

misuse the disciplinary process to achieve illegitimate ends.
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For all the reasons set forth above, the Student Press Law Center respectfully

requests that the District Court’s judgment be affirmed.
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