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PLAINTIFF’S BRIEF IN OPPOSITION TO DEFENDANT’S MOTION  

FOR SUMMARY DISPOSITION AND PLAINTIFF’S CROSS-REQUEST  

FOR SUMMARY DISPOSITION PURSUANT TO MCR 2.116(I)(2) 

 

This case is about governmental transparency. Defendant Hastings Area 

School System (“Defendant Hastings”) is a public body who, among other public 

duties, adjudicates whether to keep or expel individuals from its school system—

and does so in a secret fashion. Instead of fulfilling its obligation under the Open 

Meetings Act (“OMA”) and the Freedom of Information Act (“FOIA”), Defendant 

Hastings simply deems all post-decision expulsion records as protected by law. This 

is contrary to the principles of open government and contrary to the proper 

interpretation of the real law in dispute, the Family Educational Rights and Privacy 

Act of 1974 or commonly known as FERPA (FUR-pah) or the Buckley Amendment. 
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For the reasons stated in this brief, the Court is requested to deny Defendant’s 

request for summary disposition and instead grant summary disposition pursuant 

to MCR 2.116(I)(2). 

STATEMENT OF UNCONTESTED FACTS 

The key facts are essentially undisputed in this case and a signed statement 

stipulated fact has been filed with the Court. Plaintiff Zach Olson is a resident of 

the State of Michigan. SSF, ¶1.1 Defendant Hastings is a general powers school 

district and body corporate formed under the laws of the State of Michigan. SSF, ¶2. 

Defendant’s governing body, the Board of Education, is a public body as that term is 

defined by the Open Meetings Act. SSF, ¶3. At the time of filing the Complaint, 

Plaintiff was a graduating senior student of Hastings Area School System. SSF, ¶4. 

Since that time, Plaintiff has graduated from Hastings High School. SSF, ¶5. 

On April 30, 2013, Plaintiff personally made a Freedom of Information Act 

request with Defendant Hastings seeking, among others, the names of all students 

expelled by the Hastings Board of Education from 2009 to the present. SSF, ¶6. A 

fair and accurate copy of said request is in the court record labeled as Exhibit A to 

Defendant’s filed Answer. SSF, ¶7.2 On May 8, 2013 after personally meeting with 

Plaintiff, Mr. Robert “Tim” Berlin, Defendant’s FOIA Coordinator, denied this 

portion of the FOIA Request citing FERPA. SSF, ¶8. A fair and accurate copy of 

said response is in the court record labeled as Exhibit B to Defendant’ filed Answer. 

                                                 
1 SSF stands for [Signed] Stipulated Facts, dated Dec 2, 2013, which has been previously 

filed in the court record as signed by the attorneys of record for the parties. 

2 A copy was attached to Defendant Hastings’ brief as Exhibit A. 
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SSF, ¶9.3 Since at least 2009, Defendant’s governing body, the Hastings Board of 

Education, has conducted discipline and expulsion hearings regarding persons 

attending and not attending (see SSF, ¶14)  Hastings Area School System alleged to 

have violated the Student Rights and Responsibilities/Student Conduct/Discipline 

regulation code and/or state or federal law. SSF, ¶10. Defendant’s governing body, 

the Board of Education, has not recorded in its meeting minutes the names of the 

persons expelled after a vote of the same during the open session of the respective 

expulsion hearing. SSF, ¶11. The following persons were expelled by Defendant, by 

and through its Board of Education, during the relevant period requested by 

Plaintiff:  

Date of Expulsion 
ID 

Number 
Age Violation 

During 

School or 

School 

Function 

Hours? (Y/N) 

April 13, 2009 50001052 18 In possession of a knife  Y 

February 8, 2010 80001954 15 Physically assaulted 

another student while on 

Hastings Middle School 

property 

Y 

January 11, 2011 80004430 18 In possession of a knife, 

for protection, while on 

Hastings High School 

property 

Y 

January 4, 2012 80004471 13 In possession of and 

distributed marijuana 

during school hours on 

December 8, 2011 at 

Hastings Middle School 

Y 

February 27, 2012 80003256 17 Stealing another 

student’s stereo 

headphones (valued at 

Y 

                                                 
3
 A copy was attached to Defendant Hastings’ brief as Exhibit B. 
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$200)  

May 21, 2012 80000553 16 In possession of a 3 ¼ 

inch locking knife, and  

throwing star as stored in 

PE locker 

Y 

October 2, 2012 100220121 15 Possession and 

distributed Adderall on 

one occasion 

Y 

October 15, 2012 101520121 15 Possession of a knife on 

school grounds, and 

threatened another 

student with it. 

Y 

 

SSF, ¶12.  The meeting minutes of each meeting were approved by a vote of the 

Board of Education as follows: 

Date of Meeting 
Date Minutes of Meeting 

 Were Approved by Board 

April 13, 2009 April 21, 2009 

February 8, 2010 February 16, 2010 

January 11, 2011 January 18, 2011 

January 4, 2012 January 16, 2012 

February 27, 2012 March 19, 2012 

May 21, 2012 June 18, 2012 

October 2, 2012 October 15, 2012 

October 15, 2012 November 11, 2012 

 

SSF, ¶13.  At least one of the expelled persons was not attending any school within 

the Hastings Area School System when the meeting minutes of the expulsion 

hearing for the respective student was approved by the subsequent vote of the 

Board of Education. SSF, ¶14. To date, the US Department of Education has never 

imposed a financial penalty on any entity or person for a FERPA violation. SSF, 

¶16. 

Despite claiming student record secrecy, each year since at least 2009, 

Defendant has honored the academic top ten graduating students of Hastings High 
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School and their parents at the March Board of Education Meeting, and included 

the name of the students and their parents on the Board Agenda, without first 

obtaining the prior written consent of the students or their parents. SSF, ¶17. 

Moreover, each year since at least 2009, Defendant has included within its 

designation of “directory information” in its Annual FERPA Notice for Directory 

Information certain information, including but not limited to student’s name, 

participation in officially recognized activities and sports, and degrees, honors and 

awards received.  SSF, ¶18. 

STANDARD OF REVIEW 

While typically a motion for summary disposition pursuant to MCR 

2.116(C)(10) is reviewed to find whether there is any issue of material fact 

outstanding, the parties have agreed to a set of stipulated facts. As such, the Court 

may rule as a matter of law being the issue is one strictly of law. Were the Court to 

agree with Plaintiff’s arguments herein, summary disposition may be granted in 

Plaintiff’s favor pursuant to MCR 2.116(I)(2). If it appears to the court that the 

opposing party, rather than the moving party, is entitled to judgment, the court 

may render judgment in favor of the opposing party. MCR 2.116(I)(2); see also 1300 

LaFayette East Coop, Inc v Savoy, 284 Mich App 522, 525; 773 NW2d 57 (2009). 

ARGUMENT 

Plaintiff argues and believes that the names of the individuals4 who were 

expelled must be disclosed by law. MCL 15.263(2) states: “All decisions of a public 

                                                 
4
 ‘Individuals’ is really the correct word because at least one person, who was not a student, was 

expelled by Defendant Hastings. SSF, ¶14. 
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body shall be made at a meeting open to the public.” In Palladium Publishing Co v 

River Valley Sch Dist, 115 Mich App 490; 321 NW2d 705 (1982), the Michigan Court 

of Appeals issued a published decision holding, under OMA, that the minutes of a 

board of education expelling a student from school must list the student's name and 

a copy of the unedited minutes must be furnished to the public upon request. The 

Palladium Publishing Court followed the Michigan Attorney General Opinion 

reaching the same conclusion, Op Atty Gen, No. 5632. Given these pronouncements, 

the law of Michigan since 1982 requires the listing and publication of expelled 

individuals’ names.  

It is also undisputed that in response to a letter from Leroy S. Rooker that 

the Michigan Legislature amended OMA and FOIA to preserve all possible federal 

funding which the federal government claimed it ‘could’ (but did not) withhold for 

Michigan’s alleged failure to fulfill the requirements of FERPA in light of Palladium 

Publishing, supra.5 However, the Legislature did a very curious thing: it did not 

supersede by statute the entire holding/conclusions of Palladium Publishing, supra 

and Op Atty Gen, No. 5632. Instead, the Legislature created subsection (2) to 

FOIA’s Section 13 exceptions, MCL 15.243, which reads— 

A public body shall exempt from disclosure information that, if released, 

would prevent the public body from complying with 20 USC 1232g, commonly 

referred to as the family educational rights and privacy act of 1974.  
 

Under OMA, the Legislature created subsection 4 to Section 9, MCL 15.269, which 

reads— 

                                                 
5
 A copy of the Rooker letter was attached to Defendant Hastings’ brief as Exhibit D. 
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A public body shall not include in or with its minutes any personally 

identifiable information that, if released, would prevent the public body from 

complying with section 444 of subpart 4 of part C of the general education 

provisions act, 20 USC 1232g, commonly referred to as the family educational 

rights and privacy act of 1974. 

 

It is critical to appreciate what the Legislature did, or more correctly what it did 

not. It did not fully ban the disclosure of any and all student information or student 

records. Instead, it only prohibited the release and recording of student information 

which would run counter to the requirements of FERPA. As such, this Court must 

then look to the federal FERPA statute to determine whether the information 

sought by Plaintiff—the names of expelled individuals—is implicated and protected. 

Thus, this case hinges on whether the names of expelled individuals, who are no 

longer students for activities unrelated to any academic purpose, are protected by 

FERPA.  

FERPA 

 FERPA is a controversial piece of federal legislation, long been abused by 

schools and education institutions as a method to hide potentially controversial 

decisions involving those in its charge. The origins of the law are also 

misunderstood. 

The Family Educational Rights and Privacy Act initially became law in 

November 1974. Sen. James Buckley of New York presented the provision as 

a floor amendment in response to “growing evidence of the abuse of student 

records across the nation.” 

 

Buckley had two main concerns. First, schools traditionally had provided 

parents with very limited access to student files. This left parents with little 

opportunity to correct inaccurate and stigmatizing information in their child’s 

records, even when schools relied on those records to classify or punish 

students. Second, many schools lacked consistent policies governing access to 
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student records and granted third parties – such as police and health 

departments – access to sensitive student records even while denying parents 

the same access.  

*** 

Significantly, Congress amended FERPA in 1992 expressly to remove privacy 

protection for records created by a police or campus security agency “for the 

purpose of law enforcement.” As a result of this change, it is illegitimate for a 

police or public safety department to cite FERPA in refusing to release an 

arrest record, an incident report, or the identities of students named in those 

documents. 

*** 

 

In 2009, Buckley gave an interview to The Columbus Dispatch in which he 

bemoaned the excessively broad way in which FERPA has been applied to 

conceal public records… 

 

FERPA and access to public records, Student Press Law Center, available at http:// 

www.splc.org/knowyourrights/legalresearch.asp?id=77 (a copy is attached). The 

operative language of FERPA provides that  

 

No funds shall be made available under any applicable program to any 

educational agency or institution which has a policy or practice of permitting 

the release of education records (or personally identifiable information 

contained therein other than directory information, as defined in paragraph 

(5) of subsection (a) of this section) of students without the written consent of 

their parents to any individual, agency, or organization… [unless a number of 

exceptions apply, which are not relevant to this case]. 20 USC § 1232g(b)(1). 

 

For the purposes of this section, whenever a student has attained eighteen 

years of age, or is attending an institution of postsecondary education, the 

permission or consent required of and the rights accorded to the parents of 

the student shall thereafter only be required of and accorded to the student.  

20 USC § 1232g(d). 

 

In simpler terms, a record is protected if such are “education records… of students.” 

“Education records” is statutorily defined to mean— 

those records, files, documents, and other materials which— 
(i) contain information directly related to a student; and  

http://www.splc.org/knowyourrights/legalresearch.asp?id=77
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(ii) are maintained by an educational agency or institution or by a 
person acting for such agency or institution.  

 

20 USC § 1232g(a)(4)(A). 

The statute and administrative rules also specifically defines those records which do 

not constitute education records. 20 USC § 1232g(a)(4)(B); 34 CFR Part 99. As the 

Student Press Law Center article notes, virtually every court that has been asked to 

define “education records” has applied a limited and common- sense understanding 

of the term. The common legal question is then usually what constitutes “directly 

related” under § 1232g(a)(4)(A)(i). Various courts have held that records are not 

FERPA ‘education records’ when such “are nonacademic in nature” and “do not 

contain educationally related information, such as grades or other academic data, 

and are unrelated to academic performance, financial aid, or scholastic 

performance.” The Miami Student v Miami Univ, 79 Ohio St 3d 168, 171-172; 680 

NE2d 956 (1997); but see US v Miami Univ, 294 F3d 797 (6th Cir 2002); see also 

Owasso Ind School Dist v Falvo, 534 US 426, 432-436 (2002) (concluding that 

student-graded assignments are not education records). To the extent Defendant 

looks to self-serving federal executive branch interpretation of FERPA (namely the 

Rooker letters), this Court, and not an agency, is ultimately tasked with enforcing 

the relevant language. Ludington Serv Corp v Acting Ins Comm'r, 444 Mich 481, 

503-504; 511 NW2d 661 (1994)(an agency’s interpretation is not binding).  

Looking to this case, Defendant Hastings records are related to expulsion, not 

educationally related information. Each activity complained of and which served as 

a basis for the removal of the individual—the expulsion—was not ‘directly related’ 
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to grades or other academic data, or academic performance. Most involve criminal 

and/or illegal actions; no class or academic pursuit at Hastings Schools requires 

criminal activity as a part of the students’ academic studies. See SSF, ¶12 

(possessing knives; physical assault; possession and distribution of illegal drugs; 

theft). As such, the activities the individuals were not directly related to academic 

pursuits and thus the resulting records are not ‘education records’ as defined by 

FERPA by not being directly related as the courts have defined this statutory 

language. Moreover, expulsion is not a form of discipline; it is a complete and full 

removal from the school system or premises. See Expel, MERRIAM-WEBSTER, 

available at http://www.merriam-webster.com/dictionary/expel (“to officially force 

(someone) to leave a place or organization.”). In each instance, the Hastings Board 

of Education made each of its respective decisions on certain dates by affirmative 

vote in an open public meeting. See SSF, ¶13. When the meeting minutes were later 

approved at the next regular open meeting consistent with MCL 15.269, the 

meeting minutes could not “education records” as the expelled individual was no 

longer associated or part of the school and could not be creating “education records” 

as not being related to academics. Thus, Defendant Hastings could not, consistent 

with Palladium Publishing and MCL 15.269(4), refuse to place these non-student 

names in the meeting minutes. These actions violated OMA. See Palladium 

Publishing, supra. 

Moreover, such information also was not “personally identifiable information” 

under FERPA either because the definition of “personally identifiable information” 
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means “the student’s name.” 34 CFR §99.3 (emphasis added). The expelled person 

on the date of creating the approved meeting minutes was no longer a “student”—

each was already expelled and did not have any semblance of or have any student 

status. Under the precedence of Palladium Publishing, the expelled person’s name 

must therefore be included, the failure of which continues to constitute a violation of 

OMA’s minutes requirements. Even more critically, one expelled person was not 

even a student at the time of expulsion and thus could be within the protection of 

FERPA by definition. See SSF, ¶14 (“At least one of the expelled persons was not 

attending any school within the Hastings Area School System when the meeting 

minutes of the expulsion hearing for the respective student was approved by the 

subsequent vote of the Board of Education.”). The failure to record this non-FERPA 

protected information into the meeting minutes is contrary to the mandatory 

positive state law and was unlawfully not accomplished. 

Alternatively, the US Department of Education has further defined education 

records by its supposed rule-making authority.6 To the extent that education 

records can properly be re-defined or expanded by the US Department of Education 

via its rule-making authority, the definition of “education records” noted above is 

further supported by what the US Dep’t of Education defines education records not 

to include—“records created or received by an educational agency or institution 

after an individual is no longer a student in attendance and that are not directly 

related to the individual’s attendance as a student.” 34 CFR §99.3  (subsection 5 of 

                                                 
6 There remains an open question whether the US Department of Education even has rule-

making authority under FERPA given that Congress has not spoken or given authority to act. 
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definition of “Education records”). The meeting minutes of the Hastings Board of 

Education were and are records created by Hastings Area School System after an 

individual is no longer a student in attendance—i.e. they are expelled—fulfilling the 

first prong of the exception. Adopting the definition of  “directly related” noted 

above to include only those records containing educationally related information, 

such as grades or other academic data, academic performance, financial aid, or 

scholastic performance, the illegal activities undertaken by individuals are not 

related any such academic, financial, or scholastic pursuit and thus cannot be 

“directly related” as that term has been and should be defined. 

Lost Funding 

Lastly to note should it be concerned, this Court may be rested assured that 

its home-town local school system is not in jeopardy of losing even a single dime of 

federal funds by ordering the disclosure of expelled individuals’ names by adopting 

the arguments of Plaintiff’s proper interpretation of FERPA. First, the US 

Department of Education has never imposed a financial penalty on any entity or 

person for a FERPA violation. SSF, ¶16. Second, Defendant Hastings’ compliance 

with this Court’s order precludes the imposition of any penalty as the FERPA 

statute exempts its prohibition if “such information is furnished in compliance with 

judicial order.” 20 USC § 1232g(b)(2)(B).  

FOIA 

The same arguments advanced above in contradiction to Defendant Hastings’ 

incorrect interpretation of FERPA equally apply to records which should have been 
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made available for inspection or copying. Failure to provide non-exempt records is a 

violation of FOIA. MCL 15.233(1) (“Except as expressly provided in section 13,... a 

person has a right to inspect, copy, or receive copies of the requested public record of 

the public body.”); see also Schroeder v Detroit, 221 Mich App 364, 365; 561 NW2d 

497 (1997). 

CONCLUSION 

Merely because a record created and held by a Michigan public school 

contains information regarding a student does not automatically make the record 

and its related information absolutely exempt from government transparency 

requirements. The “directly related” prong of FERPA is widely misunderstood or 

ignored, but substantially narrows the scope of what FERPA covers. The Court is 

requested to follow the precedence of other courts in holding that records are not 

FERPA ‘education records’ when such are nonacademic in nature and do not 

contain educationally related information, such as grades or other academic data, 

and are unrelated to academic performance, financial aid, or scholastic 

performance. Miami Univ, supra. The public has an interest in making sure its 

duly-elected school board members are acting properly and fairly before throwing 

away or otherwise condemning a young person to the perils and hardship of the 

denial of an education in today’s hyper-competitive and employment-strained 

economy. Conversely, allowing those who have their children and young teens in 

school to know who is committing such wrongful, non-academic acts that warrant 
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their removal from the largest and most important “job” of a young person’s 

existence, is also in the public’s interest and right to know. 

RELIEF REQUESTED 

For the reasons cited herein, Plaintiff requests this Court to deny 

Defendant’s motion for summary disposition and instead grant Plaintiff summary 

disposition pursuant to MCR 2.116(I)(2). 

RESPECTFULLY SUBMITTED: 

      

OUTSIDE LEGAL COUNSEL PLC 

BY PHILIP L. ELLISON (P74117) 

Attorney for Plaintiff 

 

Date: December 10, 2013  

PROOF OF SERVICE 
 

The undersigned certifies that a copy of 

the foregoing document(s) was served on 

parties or their attorney of record in 

the above cause by mailing the same to 

them at their respective business address 

as disclosed by the pleadings of record 

herein with postage fully prepaid thereon 

on the  

 

10th day of December, 2013. 

 
PHILIP L. ELLISON 


